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INTRODUCTION.

The prosecution of a Colonial Governor, in the Court of
Queen's Bench, for high erimes and misdemeanours alleged
to have been committed, in the exercise of his office, by
the abuse of his powers for the purpose of oppression, is
an event happily of so rare ocourrence in cur history, that
it deserves some record; and the expesition of the law on
the subject, upon such an oceasion, by an able and learned
judge, must be worth preserving. And es in this instance
the alleged abuse had been committed in the course of the
execution of measures represented to be required for the
suppression. of rebellion, the subject has a special interest
with reference to its bearing on the powers and responsi-
bilities of magistrates or still higher functionaries in the
repression of riot and insurrection; while it has a peculiar
interest on this further account, thaet it laid down the law
with results entirely different from those arrived at on
the occasion of & former prosecution arising out of the
same matters, and on which & charge had been delivered
and published by the Lord Chief Justice.

There was a general feeling in the profession that the
Charge of Mr. Justice Blackburn ought to be published,
and it i8 here presented exactly ns the learned judge
delivered it, with the excoption of his mere verbal corres-
tions, The writer would have desired to present it by
itself with the addition of no other matter than the
Evidence and the Indictment presented to the grand jury
und upen which the charge was promounced.  And there-
fore it is in & separnte form he has prepared a Review of
the Anthorities, in which it will be eeen how closely the
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learned judge has adhered to the law upon the subject:
and also a history of the Jamuica case, which has been
the subjeet of so much discussion, and of such repeated
proseeutions, Nor would he have added a word more, but
for the unfortunste atternpt made by the Lord Chief
Justice to disparage the authority of the charge of his
learned brother and to uphold that of his own, which has -
mede it neceseary, in justive not merely to the learned
judge, but to the profession and the public (not to say
snything of the parties more immediately affested), o con-
sider the grounds on which the present charge is sup-
posed to be impeached, and to point out the considera-
tions with reference to which the eomparative weight or
muthority of the two chu.rgea may he appreciated and
understood.

Now althongh in a certain sense s charge to a grand
jury is not an authority in the fullest sense of a judicial
dectsion of the law, yet on the other hand, a careful expo-
sition of the law, by an able snd learned judge onan
important subject, and on a great oocasion, is not only
likely to be valuable, but may have a very large
amount of authority in the sense of a well-considered
and responsible decleration of the law. But then thisis
subject to two cardinal conditions. The one is, that it
applies only to the doclaration of maéters of law : and the
other is, that these matters shall be relecani. For there
is one invariable and essential element of judicial authority :
that it attachea only in the discharge of a judicial duty:
and therefore it can never attach to what is said be-
yond the scope of such judicial duty, and of course still
less to what is said in disregerd of it. Now the province
of the judge is matter o low, and if is especially s0 ina
erimingl case, and it is so peculiarly in & charge to & grand
jury, which is necessarily upon er paris statements and an
imperfect case. On such an occasion the judicial duty is
clear and mimple, and its fimifs plain and etrict. It is
simply a duty to direct the grand jury upon the matters
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of law essential or material for the due discharge of their
fanction, which is the application of the law to facts. That
ia to give them clear, plain, positive direction upon the
matters of law which appear to be involved in the offences
alleged in the indictment presented, and to leave the
matters of fact for their determination, on the evidence, by
the light of this declaration of the law. It is expected
of the judge that he shall fulfil his own function, it is not
permitted to him to go beyond it, and encroach upon
theirs. He does so encroach if he enters into the facts,
and seeks to enforce his own impressions of them. It is
wsdargfied for him to do so, and if he dees so, especially if
he does g0 to the prejudice of the accused he does an act
as distinetly illegal as any offence with which the accused
may be charged. The reason is obvious, that the attempt
by a powerful and eultivated mind, to enforce its own views
of the facts npon others must necessarily exercise some
influence, and that influence, if exercised adversely to the
nccused, that is to convey s view or impression of the facts
unfavourable to him, is an unlawful injury to him, because
especially upon this exparée and imperfect statement of the
case he is entitled in law to the wabizesed judgment of the
grand jury, and tothe extent to which they are influenced
by the judge upon the facts, he 18 illegally injured, and
deprived of a legal right. To which it may be added,
that if a judge were allowed thus to enter into the facts,
then, in any case on which he heppenad to have formed
a etrong opinion apon them, there would be great danger
of his unconsciously conveying his own view or version of
them énstead of the real and actual facts, and of substituting
his own impressions, or ever imaginations, for the verities
of the epidence.  And it is manifest that in propgriion ns
the occasion was ene which had given rise to much public
discussion, and was one which had engaged men's minds
and excited opposite opinions and feelings, the danger
would be the greater of preconceived views and impres-
sions, and therefore the reasom would be stronger for a
b2



