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HISTORICAL AND LEGAL

EXAMINATION

GF THAT PAERT OF THE

DECISION OF THE SUPREME COURT OF THE UNITED STATES

N THE

DRED SCOTT CASE,

WHICH DECLARES TRE

UNCONSTITUOTIONALITY OF THE MISSOURI COMPROMISE ACT,
AND THE SELF-EXTERSION OF THE CONBTITUTION TO
TERBITORIES, CARBRYING SLAVERY ALONG WITH IT.
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INTROGDUOTORY NOTE.

Tae title is an index to the character of this Examination,
which only goes to the two points mentioned } and goes to them
because they are held to be political, affceting Congress in iis
legislative capacity, and on which the Supreme Court has no
right to bind, or control that body: as heretofore seen in the
cazo of the Bank of the United States, the Sedition law, &c.}
cages in which Congress followed its own opinion of its own
powers, regardless of the Court’s decision; and the Court had
no way to compel it to obedience, or to punish it for conterpt,

Congress holds its powers from the Constitntion, where every
grant of authority is preceded by the words—%.Shall Aave
power o:"” and to the support of which the members are
gworn. The grant of power ig from the Coenstitntion, and the
nath is to the Constitution ; and it is written, that its words, al-
ways the same, may be always seen, and no exemse for disre-
garding them. The duty of the member—his allegiance—his
fealty—is to the Constitution; and in performance of this duty
-—in the discharge of this allegiance—in the keeping of this
fealty—he must be governed by the words of the instrument,
and by tho dictates of his comscience. The member may en-
lighten himeelf, and should, with the counsela of others: butas
anthority—as & rule of obligation—as & guide to conduct—the
Constitution and the oath alone can govern; and were it other-
wise—was Congress to look to judicial interpretation for its
powers—it would soon ecase to have any fixed rules to go by
wounld soon have as many diverse interpretations as difforent
eourts: and the Constitution itself, like the Iloly Seriptures,
in the hands of councils and commentators, would soon cease to
be what its framers mads it.



4 INTRODUCTORY NOTE-

The power of the Court is judicial—so declared in the Con-
stitution ; and eo held in theory, if not in practice. It islimited
to cases “in low and eguity ;" * and thomgh sometimes en-
croaching npon political subjects, it is withont right, withont
suthority, and without the means of enforcing its decisions. It
can issue no mandamus to Congreas, or the people, nor punish
them for disregarding its decigions, or even attacking them.
Far from being bound by their decisions, Congress may proceed
criminally against the judges for making them, when deemed
criminally wrong—one house impeach and the other try: as
done in the famons case of Judge Chase.

In sssuming to decide these questions,—(Constitutionality of
the Missouri Compromize, and the self-extension of the Consti-
tution to Territories;}—it is believed the Court commifted two
great errors: firef, in the sssmmption to try such gunestions:
secondly, in deciding them as they did. .And it iz certain that
the decisions are contrary to the uniform action of all the de-
partments of the government—one of them for thirty-six years;
and the other for geventy years ; and in their effects upon each
are equivalent to an alteration of the Constitution,} by insert-

* The judiclal power shall extend to all cases, in law and oquity, arising nnder
thid Constitution, the laws of the United States, and troaties made, or which shall be
made, do—drticle IIL, Ses. 8,

% Tho question here is, whether they (the arguments refirred to) are sufigient to
authorize this Court to insert into this clecse of the Couelitution pr exgeption of the
exchusion or sllowenee of slavery, nﬁmmdﬂmdn,mrmmjnﬂmpuiofthnhlr
stroment.  To ingralt on any ive exeeption oot fouod In jt, must
udmmnh.mmm'ﬂwm And the difenlty incronscs
with the fmp of the ins 4nd the megnitnde and complexity of the
imtereuts Involved in its constroetton, To allow this to be done with the Conetitation,
upon porely political, renders ita judiciel interpretation impossible—becanse
Wﬂum“umh.mdeddnmpﬁmﬂmﬁcnﬁm Folitical
ressons have not the requisite cortainty to afford roles of juridical interpresation.
They are difforent in differect men. They are different in the same men &t diferant
Hmes, Mvm.mmdmmmmmmﬁmd
rulos which govern the interpretation of Jaws, s sband and the tenl
Wﬂﬂiﬂvﬂmbmﬂmﬁhmﬁdmmmhﬂmhw a Con-
ptitation : wa sre under the governmant of individoal men, who for the time being
have power to declare what the Constitation iz, sccarding to thelr own views of what
it ught to mean. 'When such & method of interpretation of the Constitution ubtains,
hﬂnmufirmh&uﬂ«mmt,ﬁlhlim}ndmddaﬁmdpomnm-
Government which is merely an sxponent of the will of Congres; or what, in my
opinion, wosld not be prefarable, an exponent of the individual political opinlons of
the members of this Court."—Mr. Justice Cuertia.




INTEODUCTORY NOTE. 5

ing new clauses in it, which could not have been put in it at
the time that instrnment was made, nor at any time since, nor
now.

The Missouri Compromise act was a * politieal enactment,”
made by the politieal power, for reasons founded in national
policy, enlarged and liberal, of which it was the proper judge:
and which was not to be reversed afterwards by judicial inter-
pretation of worde and phrases,

Doubfless the Court was actuated by the most landable
motives in nndertaking, while gettling an individual controversy,
to pass from the private rights of an individual to the public
rights of the whale body of the people; and, in endesvoring
to settle, by & judicial decision, a politieal question which en-
grosees and distracts the country:* but the undertaking was
beyond its competency, both legally and potentially. It had
no right to decide—no means to enforco the decision—mo ma-
chinery to earry it into effect—mo penaltics of fines or jails
to enforce it: und tho cvent has corresponded with these in-
abilities, Far from settling the question, the opinion itself
has become a new question, more virulent than the former!
has become the very watehword of parties ! hag gone into
party creeds and platforms—bringing the Court iteclf into
the political ficld—and condemning all future appointments
of federsl judges, (and the eleotions of those who make the ap-
pointments, and of those who ean mmultiply judges by creating
new distriets and cireuits,) o the test of these decisions. This
being the case, and the evil now actuslly upon us, there is no
regouree but to face it—to face this new guestion—examine its
foundations—show its errors; and rely upon reason and intelli-
gence to work ont a eafe deliveranee for the country.

Repulsing jurisdiction of the original case, and dismizsing it
for want of right to try it, there would certainly be'a diffienlty
in getting at its merits—at the merits of the dismissed case
iteelf; and, certainly, still greater diffienlty in getting at the
merits of two groat political questions which lie so far beyond
it. The Court evidently felt this diffieulty, and worked sedo-

®iThs oage iuwlmpinwrishl:f waluo, and Contitntional prineiples of the
‘highest importance, abont which thers has become sach s difference of opmion that the
pesce and barmony of the country required the settlement of them by o judicial de-
cislon,"™—Mr. Justice Wagme,
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louely to surmonnt it—sednlously, at building the bridge, long
and slender—upon which the majority of the judges crossed the
wide and deep gulf which separated the personal rights of Dred
Beott and his family from the political institutions and the po-
litical rights of the whole body of the American people. They
did their work to their eatisfaction, and it is right they should
have the benefit of it in their own words: which are here ac-
cordingly given :

“The principle of law is too well settled to be disputed, that a
cotirt ¢an give no judgment for either party, where it has no jurisdie-
tion ; and if, wpon the showing of Scott himself, it appeared that he
was till & slave, the case onght to have been dismissed, and the judg-
ment againet him and in favor of the defendant for costa, is, like that
on the plea in abatement, erroneons, and the snit gught to have been
dismissed by the Cirenit Court for want of jurizdiction in that Court.

% But, before we proceed to examing this part of the ease, it may
be proper to notice an objection taken to the judicial suthority of this
Court to decide it ; and it hes been said that, as this ecourt has decided
against the jurisdietion of the Circuit Court on the plea in sbalement,
it has mo 1ight to examine sny question presented by the exception;
snd that any thing it may sey upon that part of the cese will be extra-
judicial, and mere chiter dicta.

* This is s manifcet mistako; there can be no doubt as to the juris-
dietion of this court to revise the judgment of & eircnit court, snd to
reverse it for sny error appavent on the record, whotber it be the error
of giving judgment in a ¢ase over which it had no jurisdiction, or any
other materisl error ; and this, too, whether there is » plea in abate-
ment or not.

% The eorrection of one crror in the Court bolow does not deprive
the eppellate court of the power of examining farther into the record,
and eorrecting nny other material errors which may have been commit-
ted by the inferior Court. There is certainly no rule of law—nor any
practice—nor any decision of a conrt—which even questions this power
in the sppellate tribunal, On the eontrary, it is the daily proctice of
this Court, and of sll appellate Courts where they reverse the judgment
of an inferior eourt for error, to correct by its opinions whatever errora
may appear on the record material to the case; and they have slways
held it to be their duty to do so where the silence of the court might
lead to misconstruction or future controversy, and the peint bas been
relied on by cither side, and srgued before the Court.”
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This is the justification for going into the merits of the Seott
caso after deciding there was no right fo try it: {for tho want
of jurisdiction is the want of a right to try, or even to examine
a case ¢) and the strength of this jnetification, compressed into a
few words, seems to be, that the Supreme Court, in ity appel-
late character, has a right, in reviewing judgments at common
law, to go beyond the errors on which the appeal was taken,
and search for other errors in the record : and correct all that
can be diseovered. Withont impugning this practico in the
least—admitting ita entire correctness in cases where the reason
for it applies—it is believed that the reason for the practice had
no application in thia case: that, far from applying, it was ab-
solutely forbidden by the reason on which it was founded, That
reason is, that a retnrn of the record to the Court below with
errors in it, wounld be a silent sanction of those crrors—would
cauge them to be repeated by the conrt below, and give partics
the delay and cost of another appeal ; and the Bupreme Court
the trouble and care of a new decicion. But that delay, and
cost and trouble, can only be where the case is remanded for re-
trial, and never when it is remanded to be dismissed for want of
juriedietion. Inm this latter case there is no danger of a repeti-
tion of the error. In the case of such dismission thers ia nothing
further for the Court below to do—no repetition of errvor for it
to commit—no futnre trouble to ba given to the Court shove—
nor any foture cost or delay to the parties. Tested by its reason,
and this rule of practice could not obtain in the Dred Seott
case: tested by actual practice, if a case in point—{dismission
for want of jurisdiction, and #till & eorrection of all diseovera-
ble errors}—can be found, and it is believed the role will fail in
this case as completely for want of precedent as for want of
reason. In this case, tho suit was dismissed for want of juris-
diction, and that in the first step of the plaintiff in getting into
court.* He was turned back from the door, for want of a right
to enter the court room—debarred from suing, for want of citi-

® & Upon the whole, therefore, it is the jodgmect of this Court, thet it appears by
the record before us that the platatiff in error s ot o citizen of Missowr, in the same
senge in whish that word is nsed in the Constitution; and that the Cirgnis Conrt of
the United States, for that reason, had no jurisdiction in the caes, and conld give no
judgment in ik Tts jodgment for the defendant must, consequently, be roversed, and
n mandate ismed, dirgoting the suit to be dismissed for want of jurisdiotion.”—
Opinion of the Court.
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zenship ; after which it would seem to be a grave judicial
solecism to proceed to try the man when he was not before the
Court, and when he could take nothing from ita decision if the
merits had all been found in his favor.

These remarks are made without refercnce to Seott, or to
any injury, real or supposed, which might concern him: they
are made wholly in relation fo the two great political questions
which I handle, and to ghow that the Conrt had no jurisdiction
of them—no legal way to get at them—no foundation to stand
mpon in concatenating that chain bridge of slender links on
which the Court crossed from Beott and his family, and their
elaim to personal freedom, to the whole people of the United
Btates, and their politieal government. It wae by goinginto the
merits of the Scott case, that the Court got hold of the Conatitn-
tion and the Missouri Compromise ; and I think, with Mr. Jue-
tice Curtis, in his dissenting opinion,* that eo grave an inquiry,
going to the foundations of our government, onght not to be got
hold of in that incidental, subaltern, and contingent way. Even
if there had been jurisdiction in the Scott case, and the Court had
got fairly at that case, I cannot consent that so momentous po-
Litical questions should have been hung on to it, and tried as
appendant, and been saved, or condemned, as & mere conse-
quence of the decision of the question of personal freedom to
Dred Bcott, his wife and children. Buch parties as the Congress
and the people, their Constitution and its administration, are
certainly of sufficlent dignity to have a trial of their own, and
to be present at it by their connsel. 'Who was counsel for these
parties on that trial of Seott and his family$ Nobedy! for the

# i T ragret I mmet go forther, and desent both from what I deem their sssomp-

ﬁmnnfmﬂmuyhmmlmmmmhﬂmﬁsydthemdﬂmmmmﬂ:
called the Misstriri Compremiss Act, aod the grouods wnd d in
thelr apision,
" 4 Having first deokded that they were bound to oonsider the suffciency of the plea
to the jorisdigtion of the Cirait Coort, and having decided that this plea showed that
the Clrenit Coort hed not jurdedloton, and consequently that this {s & case to which
the judicinl powet of the United States doss not extend, they heve gons on to exsmine
whe merits of the case an they sppeared oo the trial befors the Conrt and jury, on the
isgnes joined ¢m the pleas in bar, ard so haye reached the qnestion of the power of Con-
gress to pass the act of 1820, On 20 grave o subjoct s this, Ifeel obliged to say that,
in my opinion, sich an axertion of judiciel power transcends the limits of the avthorigy
of tha Conrt, a8 dewribed by its repeated decisions, and, ax T understand, scknowledged
in this opinlon of the majority of the Court."—Mr. Justice Cirlis.




