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The Pupuey

INTERNATIONAL LAW,

R UL

Oxz of the most interesting problems of international law
is that of the international position of the Papacy in our
timo. Bight years ago, the suversign pontiffs found them-
gelves deprived of the temporal power which they had
exercised for centuries; snd of the double character with
which they had been invested, there now remains to them
merely that of supreme chiefs of the Reman Catholio
Church. As long as Rome was subject fo them, they had,
like all sovereigns, a juridicnl infernational perssmality ;
they enjoyed the rights conferred by this persomality, and
were subject to the obligations it implies. The eventa of
1870, the entry of the Italian troops into the Eternal City,
the suppression of the Roman States, would appear necoss
sarily to induce grest changes, and to have modified the
status of the Holy Bas,

It might at first have boen supposed that Europs would
regulate the new condition of the Holy Ses. Projects of
this kind were attributed to the empire of Germany.
But no resolution was taken. Somsa states profited by the
march of events to withdraw their representatives from
Rome. Others maintained the sfefss guo. Affer 1870,
Pius IX. had his nuncios as he had befors ; adfier, ns be-
fore, he saw powers acoredit their ambassadors to his per-
son. Even his death haa not as yet modified this state of
things, and Leo XTTI. has, like his predeceasors, been able
to notify to the different governments his accession to the
pontifical throne; like them, he maintains diplomatie rela-
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tions, and, at this moment, negotiations are going on, with
& view of renewing with several countries the relations
which the policy of Pius IX. had broken off {a).

From s theoretical point of view, there is here a
flagrant anomaly. The only persons known to inter-
national law are Btates(#). Outsids of them, nothing is
capable of righta or subject to duties, Primitive or abso-
lute rights, conditiomel or hypothetical rights, rights
arising from pacific or hestile relations, are, like the duties
corresponding to these rights, the execlusive nttribute of
sovereignty. Now, there 18 no sovereignty except in the
Btate. As eoon, then, a8 the temporal power of the popes
fell, their internationsl status would vanish. They would
not, and could not, have international rights or duties.

The facts, however, ere far from being in conformity
with principles. In the past, the sovereign pontiffs have
elready been seen to send ouf, as popes, not as kings, their
legates and numciog, and to negotiste Concordats not
relating either to the Patrimony of St. Peter, or to the
interests of their subjects(¢), Eight years have elapsed
pinca the fall of the femporal power. We have stated
what was done for Pius IX.; wo have told what is now
done for Teo XIIT. One of the prineipal rights of
sovereignty—the right of legation and treaty—has been
exercised, and is atill axercised,

Where is the ervor? Is it in the theory or in the
practice ?  Has or has not the Papacy an international
status # Conetituted as it is, & supposed spiritnal power,

(¢) The Skates whll actually represenied ab the Valican are:—Austria
and Hungury, Bpain, Franece, sod Portagral, who have each an ambassador
at Rame; Bavarla, Belgium, Bolivia, Beazil, Ecusdor, Chili, Gustemala,
Monaco, the Republic of Nicarspus, Fern, sad the Republioc of San
Salvador, who waintain & minieter plenipetentiory, Germany bas
retained a chencellor, Helland has no misister accredited to the Holy
Bee, but an internuneio continges to repide ai the Hagne,

{8) Bluntachll, Das FolRerreeht doy civilisietan Staten, Bock II, art. 16
of peg.

{Z‘;qﬂluntnnh]i, Do in ronponsabilitd at de T ivvesponssdilits du Paps dang l
droit internationad, Translatod {rom the German by A. Rivier,
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deprived of all real and effective sovereignty, can it enjoy
a primordial prerogative of soversign States ? This is the
problem which we find placed befors us.

The question assuredly dessrves to be examined. Few
institutions have played a part in the world comparable to
that of the Papacy. For venturies the annals of the Holy
Hee have been confounded with those of Catholicism itself.
It was the bishops of Rome who created, so to say, the
Catholic Church; it was they who gave it its formidable
organization ; and it was they who impressed upon it that
impulse which long made it the arbiter of the destinies of
humanity, On this account alone the study of their inter-
national rights and duties presents great interset. But the
Papacy has not & meraly historical character. Now, as in
the Middle Ages, the sovereign pontiffs find themselves at
the head of Catholicism, Theoretically, the popes of the
ninetesnth century are even mors supreme than their pre-
decessors; and what in Gregory YII., Innocent IT1., and
Bonifaos VILI. was simply sn affirmation of haughty
protensions, hes become for Roman Catholics o dogma of
faith with respect to Pius IX. and his sucecssors, The
Constitution Pestor Fternus of 18th July, 1870, has this
bearing, that heneeforth, literally, the Pope is the Church.
And whatever may be the feeling entertained on the sub-
ject of Catholicism,—whatever may be the opinion held as
to its misston, and the manner in which that mission has
been fulfillad,—it ia impossible to ignore the influsnes which
it yet in our days exercises on the march of civilization.
It cannot, then, be superfluous to study the status of him
who personifies it

History, the éving word of ltw, a3 ona of the great minds
of contemnporary Germany so well ealls if, will serve us as
& guide in our labour. We will axamine by its light the
Boman theories on the subject which ocoupies ua; we will
-gtudy the attempts which have preceded, and the facta
which have accompanied, the putting info prastice of thess
theories, and we will try to eduge what we believe to be
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* sound idess. The problem, however, is confined within
mufficiently narrow limits, It cannot be required to exu-
mineg if the Pepacy possesses & compleie and perfect
sovereignty. A multifude of international rights cannot
in any case be ssknowledged to belong to it; and it will
be finally sufficient to examine whether it is allowable to
admit that the Papacy possesses a soversignty sui generis
which gives it the right of legation and treaty,

:

The sdence of international law is modern. If, how-
ever, it had existed in antiquity, the situation of & pre-
tended spiriteal power oould not have found a place among
its objects. In reality the very idea of such o power did
not exist. Heligion was, above all, national 5 the politieal
community included the gpiritual, and the jus seerum was
merely a divieon of the jus publicum. , To the pagan
idea Jesus opposed the idea of the separation of the two
domains,—spiritnal pnd temporal; and by the side of the
earthly kingdom, He procleimed the heavenly kingdom
into which all those might enter who acknowledged Him
to be the Messigh, who followed His precepts, and laboured
like Him to the glory of his Father (). The new religion
was born.

Was it intended by its Founder to nssume a tangible
form, and is the conception of wn outward Church a
conception truly Christian? Neander (¢) has completely
proved that the Church is o deviation from the Gospel
gpirit; that it constitutes o return to Judaism. Moses
had organized a priesthood called on to offer sacrifices,
to serve as intermediary between God and man, Jesus
restored direct communion between the believer and his

) Geffckem, Stent wnd Fircde dn dhroin Verhiltnin gesohichtich
entiviakeld,
(¢} Weander, Fapehivhds der christlichen Religion, Vo, L pp. 506 ef seq.
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Creator. He alons is mediator; He alone is & ssorificer.
Doubtless all Christians are nof endowed with the same
gifta; but he who is called on to teach the faith is not the
superior of those to. whom he preaches the divine word.
External unity is an ides of the sncient law. Under the
new law thers exists a more frue and a higher unity,—the
unity of minds.

Christipnity in its pure form may then exist without
raising any question of internationsl law. Jesus and the
apostles did not cease fo preach submission fo temporal
authority. The first Christians were satisfled with pro-
gressing and recruiting thelr numbers under the guardian-
ghip of the existing laws; and, on the other hand, the
government of the Church was long in the hands of the
faithful.

To this demoeratio orgamauhnn the episcopal aristo-
cracy succeaded { /). The bishops claimed a divine origin.
Bat even in this larger sphere equality continued to exist.
The idea of spiritual power had assumed a bodily form
In turn epmscopal arigtocracy disappesred. Too wesk to
resiat the socisl dissolution 1o whish the world was a prey,
it was replaced by the Paprcy; and iz this the power of
the Church eoncentrated iteelf. On the ground of reasom,
the pretension set up by the Papacy of constituting a
spiritual power was unfounded. Nevertheless it gained
ground#5

The bishops of Rome did not long consent to remain
the equals of the bishops of other Christian communities,
It is eurious fo see that even in the primitive Church
Pope Vietor declared the Christians of Asia Minor sepa-
rated from his communion; and in the third century
Pope Btephen claimed to impose on the Churches of
Africa and Asia the Romsn tradition as to the validity
of baptism. The movement which fook place towards the

{f) Lanvent, Etudee sur P Ristoire de I kumenitd, Tome V., Ler Earbares
ot le CatBoliciems, pp- 274 of sog.



