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PREFACE TO THE SECOND EDITION.

The success which attended the publication of the First
Edition of this Treatise, on *“ The Laws of War, affecting
Commnerce and Shipping,” has confirmed the anthor’s opinion
of the uotility of snch a work; and its hearty acceptance by
the mercantile world has induced him to add largely and
materially to this edition. The general plan of the former
work has not been departed from in the first portion of the
present ; and althongh a great nnmber of fresh and popular
topics have been here touched upon, the suthor has endea-

+ wowred to preserve (a8 far as was consistent with aceuracy),

that concise and popular character which he believes in no
amall degree contributed to the favourable reception of the
first edition.

An Introduetion has also been added, discussing the origin
of the Lawa of War generally, and the utility of the work
has been enbanced by an Index for facilitating referenca,

In a Second Part, which will shortly appear, the Author
proposes to treat of the Laws of War relating to the Army,
Navy, and the Militia, as well as the administration of the
bodies governing those various sections of the war force of
the country.

H B T.

8, Seriearnt's Iww, Tempre,
Aram 15, 1854,
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Secmion L
The Immediate Effects of Far.

For some months the state of war that has been impend-
ing between Russin, and the Allied Powers,—England,
France, and Turkey,—has now become actual; and though
there have been many acts of preparstion and precantion
on the part of England and France, we have not been, up to
the present erisis, engaged in what is termed by mternational
writers, Public and Soletnn War; soch a position of affairs
has at last arrived.

The War then, that England has entered into, is of Solemn
the most Public and Solemn kind. Public War is divided "'

into Perfect and Imperfect. The former is more usually
B
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2 COMMENCEMENT OF WAR,

valled Solemn. Grotius defines Public or Solemn War
to be such Public War as is declared or proclaimed.

Imperfect Wars between nations, that is such wars as
nations carry on ohe against the other, without declaring or
proclaiming them, thongh they are Public Wars, are seldom
called wars at all; they are more usually known by the
nameg of reprisals, or acts of hostility. It has often been
important to determine, on the re-settlement of peace, what
time war commenced, and when reprisals ceased. *

According to the Law of Nations, two things are required
for a Solemn War: first, it must be a T'oblic War; that is,
the contending parties must be two nations, or two parties of
allied nations, contending by force under the direction of
a supreme exeentive; and seeondly, it must be proclaimed,
notified, or declared. And probably it must be general m
its character, and not simply local or defonsive,  Presuming
that the coming contest will be of the widest character,
I shall procecd to examine its legal effects on Commerce,
on that supposition.t

Declarations of War have existed from the most ancient
times, baving been borrowed by modern nations from
the manners and customs of the Romans, But in present
times, (althongh they may be very properly put forward,)
they are not necessary to & state of actual war, or as
it is technically termed, fo logalize hostilities, A Decla~ |
ration of War is not a matter of international right.
Acts of hostilities, without such an instrument, cannot be
denounced as irregolar or piratical, unless committed in
manifest bad faith. Bot though war may lawfully com-

* The Law of Reprisals; Fide note (A.)
t Rutherford's Fstitntas, vel, i, p. 509,
1 2 Wheston, p. 113 1 Keod, p 54



AND ITE IMMEDIATE EFFECTE. 3

mence without an actual declaration, yet a declaration is of
sufficient force to create a state of war, without any mutual
attack. It is mot a mere challenge from one country to
another, to be accepted or refused at pleasure by the other.
It proves the existence of actual hostilities on one side at least,
and puts the other party also in a siate of war, though,
he may, perhaps, think proper to act on the defensive only,*

War now generally commences by Actnal Hostilities, War, bow
by the Recal or Dismissal of an Ambassador or Minister, or
by & Manifasto published by one belligerent power to its own
subjeets.

Manifestoes are issned to fix the date of the commence-
ment of hostilities; for as a atate of war has many various
effects on commercial transactions, such a3 the confiscation
of certain property, and the dissolution of eertuin contracts,
it is very necessary that such a date shonld be acourately
known. When & Manifesto or Declaration is issued, it is
said to legalize hestilities, that iz to say,—to make all acts
done, and all breaches committed, under pressure of war,
good and Iawful acts and breaches,

I have given this explanation, becanse it is a popular
notion that a declaration always precedes war; but in
reality, in modern times, few wars arc solemuly declared;—
they begin mest often with general hostilitiea; thus the first
Dutech War began upon general Letters of Marque, and the
War with Spa.in,thu-tncrmlnmma.ib}rt]mathampmd IOVasion -
of the Armada in 1588, was not declared or proclaimed
between the two crowns.f

The Ma]ﬁfq!ta not mlly annonnces the commencement Contents of
and existence of hostilities, but also states the reasons of, gnd DCaration-

* Per Bir W, Scott—Case of ths Eliza Ann, 4 Rob, Adm. Rep, 247.
1 Wildman's Iternational Taw, vol, ii. p. 5.
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attempts the justification of the war; and itis necessary
for the instruction and direction of the subjects of the
belligerent state, with reapect to their interconrse with the foe;
it also apprizes nentral nations of the fact, and enables them
to conform their conduct to the rights belonging to the new
state of things.* _

Without such an official act, it might be difficult to dis-
tinguish, in & Treaty of Peace, those acts which are to be
accounted lawful effects of war, from those which either
nation may consider as naked wrongs, and for which they
may, under certain civcumstances, claim reparation.

When war is duly declared, it is not merely a war
between one government and another, but between nation
and nation, between every individual of the one state with
each and every individual of the other. The subjects of
one conntry are all, and every one of them, the foes of every
enbject of the other, and from this principle flow many
Important consequences.}

On the commencement of hostilities a natural expectation
will arise that the Property, (if not the Persons) of the Belli-
gerent State, found in the Enemy’s Territory, will become
liable to seizure and confiscation, especially as no declaration
or notice of war i3 now necessary to legalize hostilitics,
Aceording to strict authority, the Persons and Property of
Subjects of the Enemy foumnd in the belligerent state ara
liable to detention and confiscation; but even on this point
diversity of opinion has arisen among institutional writers ;
and modern usage seems to exempt the Persons and Pro-
perty of the Enemy found in cither territory at the outbreak
of the war, from its operations.

* | Hent, p. 54; Vattel, book 3, chap. iv. sec, 64,
+ 1 Eent, p. 55. '
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Without entering on the long arguments that have been
produced on this subject, and which it is not the intention of
this treatise to reproduce, the rule may be stated very nearly
as follows.®

That though, on principle, the property of the enemy is
liable to seizure and confiscation, yet it is now an established
international wsage that such property found within the
territory of the belligerent state, or debts due to its subjecta
by the government or individuals, at the commencerment of
hostilities, are not liable to be scized and confiscated as prize
of war.

This rale is often enforced by treaty, but nmless thos en-
forced it cannot be considered as un inflexibla, thn'[lg]l eata~
blished, Tule.  This rule is a guide which the Sovran of the
belligevent state follows or abandons at will, and although
it cannot be disrcgarded by him without ebloquy, yet it may
be disregarded. It is not an immutable rule, but depends
on considerations which eontinpally vary.}

The rule is different with respect to Immoveable Things, Rule with
such as Landed Estutes. He who declares war does Dot [oleoresble
confiscate the Immoveable Estate possessed in his country by Frore-
the enemy, but the Income may be sequestrated, to prevent
its baing remitted to the enemy-§

Public Funds, or in other words, debts due from the Sov- puptic
ran of the hostile state to Private Persons, are always held ™"
protected from confiscation, and there is only one instance
in modern times where this role has been broken. It is »

* 2 Wheaton, po 12; 1 Keat, p. 55; Rutherford’s Institntes, book 2,
chap. 9, see. 10

t 2 Wheaton, p. 12—2%; 1 Eent's Com. . 55—6; Brown v, United
Biates, 2 Cranch, 110; ses aluo 228, 299,

1 [dem.



