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ADVERTISEMENT TO THE SECOND EDITION,

IPHE writer took advantage of the long vaeation of the

present year fo prepare the second edition of this work
for the prese. The order of the adition of 187% has been
vetained but the book has been entirely re-written and en-
larged to fully twice its original size. The B. N. A. Act
and its amendments have been made the text of three
fourths of the present volnme ; no section has been omitted
and in every necessary ease the corresponding sections in
the U. 8. Constitution hiave been referred to.  The chapters
on the People and their Rights and the Courts and their
Procedure will, it is trusted, be of use to the general public.
The chapter on Oriminal Law received many useful additions
and suggestions from Me. leving Q. €. of the Ontario bar and
the writer is giad to acknowledge this assistance from such
an experienced and distingnished connsel. The history of
former governments in Part I1 iz an amplification of the in-
troduetory sketeh in the former edition. It wonld bs out-
side the design of the book to make this as eomplete as it
shonld be. The writer may on some future oceasion arrange
the materials provided for this Part in a coostitutional
history of Canada.

During a period of twenty yenrs the constitution of Canada
has been put to many tests. 1t is less diffienlt to say now
than it was ten yearsago, that our federal constitution may
turn onut to be something different from what the framers of
it intended. It eannot be at one and the same time a
federntion and the reproduction of a constitutional mon-
arehy. If the provinees are not absolute within their
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own legislative limits, but subject toa veto from the central
government, then there is theoretically only one Legislature
in Cannda.  If the central government absorbs all the
exventive of the government * of and over Canada,” there can
be none left for the provinees. But the writer hopes to
fliew in these pages that the federation is not endangered
by u veto held over the provinces, as a similar one is held
over the Dominion, or that the execubive power is not as
remddily at hand for the one as the other.,  Over each of our
governnients there is one paramount authority and the
administration that would strike at the legislative anthority
of the provinces is linble to have its own rule applied to its
own legislation. The veto is an aceident of the Canadian
federation as it has been of other leagues, but it no more
affects the principlesof a federal union than does the absence
of sovereignty. A number of tenants may unite as well as
a number of landlords.

On the quesiion of the executive power the reader will
notice that in the U. 8. constitution it is vested in the
President. That is the executive for the United Biates.
There writs and process run in the name of The People,
and Congress enacts in that way just as we use the name
of the Queen.  The individual or separate States have their
executive also in The People, and their process is tested in
that way, their legislation is enacted in that way, and still
there 15 not a word about it in the United States constitu-
tion.  With us the executive power * of and over " Canada
i# vested in the Queen and it is contended in these pages
that the Quesn's name is as warranied in provineial mat-
ters ag it is in matters in the Dominion.

On one other point the writer may be permitted to malke
a remark.  That i a8 to the reserve powers in Canadinn
legistetures. It will be seen in the chapter on the distri-
bution of Tegisintive power (pnge 935) that there is no analogy
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at all between our constitution and that of the Aweriean
union on the delegation of powers. Two elaborate classes
of subjects were prepared by the framers of our union—one
to go fo the central government, another to the local. It
was felt that notwithstanding the pariicularity of these
clasies there might be something over and above them in
both eases. What the 91st and 92nd sections then pro-
vided was that any subject not in the central eluss assigned
to the Dominion should go to the Bominion government if
it related to the peace, order and good govermment of all the
provinees ; and that any subject not on the Ioeal list if for
any matter within the provinees should go to the local
government.

The reader will also see that there is no analogy between
the judieial power inthe United States and the judicial power
in Canada, thongh the practieal working of the two judica-
tures is the same so far as declaring uneonstitntional laws
to be void. The courts in Canada are Queen’s Courts testing
all Dominion and provineinl legislation by the standard of
an Imperial Statute—ihe Constitution of Canada. In the
United States the judicial power is vested in the Supreme
Court and that power is independent of the President and
of Congress.

These are some of the points that will be found in detail in
this volume, The writer sfudied the United States consti-
tution with many aids, but he took the text of the Canadian
constitution as his beat gaide. It is impossible to reconcile
many of the judgments of the courts on our side of the lineg,
the reader will not easily form an opinion from decided
cases. But when the whole Act of 1867 is viewed in its lis-
tory, its intentions and D12 languase, theve is no subztantinl
desive of its promoters that may not be effected by it.  16is,
like every federal charler, liable to drift into pure centralism
on the one hand or to exaggerated elaims for State rights on
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the other ; over and above this il is liable to be lost in the
principles of monarehy and the exercise of the veto power.
Dangers sich as these have been met and overcome in the
American Union gand they can be met and overcome in our
oWl

The weiter hopes that this volume will be aeeeptalle to
the Canadian publie as a useful book on the constitution.
e does pot tlatter bimself that the sale of the former large
cdition was due to anything more than the pressing neces-
sity for some work on the subjeet ; but be hopes that the
present edition will deserve some of the praise that its
predecessor reeeived. lle is, however, willing to commit
it fo the publie on its merits, and will be glad to learn from
any one who is nble or entitled to speak on the snbject.

The writer is under obligations fo Mr. Houston, librarian
of the legislative assembly of Outario, and to Mr. Bain, of
the Torento publie libeary, and gladly avails himself of this
apportunity to acknowledge the courtesies extended by them.

The index of this edition has been prepared by Mr. W.
MeBrady, B, A., sludent-at-law, and the proof sheets com-
pared and correeted by him.

The Long Voeation,

Tanoxrto, 1RET.



PREFACE TO THE FIRST EDITIOXN,

N the compilation of the following pages the writer has
endeavoured to make u fair use of such materinls as were
within his reach, in order to effect the objeet he intended.
Preceded by no writer on the subjeet, sund desirous of
rejecting such contemporary opinion as was neither jundicial
nor official nor otherwise anthoritative, he has found the
task not at all an easy one. From the number of dis-
tingnished conetitutional lawyers in Canada, and especially
in this provines, one might have been justified in the
expectation that something more permanent than a speech
at the hustings or a pamphlet in some party isgue would
have remained as instruetive reading on the subject. As
to contemporary opinion, very little of it is entitled to
grave consideration,

It is needless to say that the writer has earefully avoided
using any public expression of opinion, no matter how
authoritative it wmight appear, unless it bore the stamp of
some authority upon il. In regard to deeisions of the
courts and judicial dicta on the subject, the former s
of course ba taken to be law; the lntler carry weight
proporfionate to the reputation and ability of the
particular judge pronouncing them. It must be admitted
that o judge, in construing our Constitutional Aet or any
section of it or any statute in faet, familinrizes himself
necessarily with the spirit of the Act; and if he goes oui
of his way to express an unealled for opinion, or what may



