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POLITICAL AND LEGAL REMEDIES

FOR WAR.

CHAPTER 1.

OF TUE CHARACTER OF MODERY WARS AXD THE POSSIOILITY
OF PERMANEXT I'EACE.

I¥ the International Lawyer eonfines hitnself to his awn proper
task, and does not usurp the funetions of the Tnter-
Fianedlon of the ' s 5 .
International  national legislator, of the moralist, or of the phi-
Lawyer. e gt
Ianthropist, be 35 only eoncerned with War as a
means, however violent and ireecular, for the snpport of legal
rights, or with the restrictions which civilization bas introdueed
into the exercise of what arc sornctimes ealled the extreme rights
of War. e is called npon only to register and exponnd the
practical rules based npon the tacit or express eonsent of nations;
and canformabile to the dietates of abstract justice, so faras thiese
ean be ascertnined; and lie is wot entitled to impair the simple
treatment of n subjeet, ensrossing enough in itself, by specula-
tions on a remoto future, or even by benevolently suggested re-
forms for the immediate presont.
Not, indeed, that the writers of text-books on International
Law have generally cxereised the self-restraint here
1in i lte ned r
snffickentiy commended.  Ouo the contrary, they have all but
wheirved, 5 L] " ;
universally nssumed the chiarcter of legisltors as
well a8 lawyers.  Nor have they even confined thewselves to the
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moderate course of hinting at what, in their epinion, the law
ought to be, while explaining what it actnally is,  Their views of
what the law is bave been Jareely colored by what they have
wished the law to be, and, too often, by what they have eonceived
the interests of their own States demanded it should be.  Some
writers, indeed, by publizshing Codes of International Law, have
combined inextricably together the treatment of the law as it iz,
and that of the law as, in their opinion, it ooght to be.  They
have given definitencss and precision to principles which are, as
yot, of most flnctuating aunthority, and are only crecping on to-
ward gencral recomnition, They have imparted eclearncss and
simplicity to rules the troe import and civcumscription of which
can oaly be understood by laying side by side a long series of
treatics, despatehes, judicial decizions, and desultory utterances
of eminent stateamen.  They have everywhere substituted order
for dizorder, the rule of vizht for that of might, and the claims of
humanity For the traditional assnmplions of egotistic sclf-interest.
Bat, though the motives of these philanthropie legislators have
: been of the noblest, and the results of their efforts,
Tneertainty of 5 i
E“.ﬂ'i&.ﬁfi‘lﬁi no doubt, widely hencficent, their method has been
one of the canses which has discredited Interna-
tional Law as a system of actually binding rules, It has come
abont that weither the subjeet of the law as it is, nor that of the
law as it onght to be made, has been adeguately treated ; and,
when those who professed {o be teachers of the law neknowl-
edged themselves uncertain as to the existence of any rules at
all wholly cut of the region of further debate, there might be an
excuse for those who were interested in prolonging a period of
uncertainty and confusion in deelaring there was wo law at all,
The Laws relative to War afford a good illnstration of these
P .I‘Plnalr!i& There is no part of International Law
eourme of forma- in which the rales are, almost from day to day, un-
derroing more rapid vamllations ; and the proceed-
ings of the DBrussels Conference, in 1874, display af once the
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namber of points in respect of which the law is unsettled, and
the extmordinary amount of intercst which attaches to their set-
tlement. Thuos it might be expected that here, perhaps more
than elsewhere, the function of the lawyer would almost unavoid-
ably have slididen into that of the legislator. In fact, the two
functiona cannot be whelly kept apart, beeanse 1t sometimes
happens that the existing rule ean only be understood by exam-
ining its reasons, or even by sctting forth in full the contro-
versics amidst which it hardly maintains its existence, Never-
theless, it s desirable to separate the legislative funetion from
the strictly legal one where it is possible ; and this is espeeially
important in respect of a question like that of War, in which so
many strongy passions, and generous, though uninformed, in-
stinets, are wont to divorce the dizcussion of it altogether from
a regard to the practical difficolties of national life.

There are three distinet aims which are nsvally regarded as
being legitimate objects of concern on the occa-
Thres lopitl- E : : =
mute wims of  sion of making a proposed change in International
Laws of War, ai . .
Law, or on that of giving increased definiteness
and walidity to a rule of law which has hitherio been imper-
¢t Tomitiente Tectly apprehended and recognized. These aims

i |Hni:-i£::ul?3 are (1) mitigation of severity in carrying on War;
PEpnOF ¢ ) 1 ion i amgth and frequeney of
m':nm_.ﬂ“ (2) a reduction in the length and frequeney o

way todts abo-  Wars 3 (3) preparation for a time when War shall
i beeome obsolete.  Though all these aims are rec-
ognized as worthy ones, and the pursuit of the first two of
them has undoubtedly operated largely in the reform of the
law, yot they have been hitherto treated of after a very desultory
fashion ; they have rarely been handled in relation to each other;
the proportionate cluims of each Lave been rarcly ascertained,
or, when eonflicting, reconciled ; the importance of these, espe-
cially of the last, has not been rated highly enough—so nmuch

s0, that many renders of standard text-books wonld be of opin- |
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