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COMPILER’S NOTE,

Though the Acts relaling to Imterest are very few and the sec-
tions thersof handfal, the cases relating thereto are very numerous
and diversified and cover a very wide area, Such cases are dispersed

~. over varions headings and sub-headings in the Digests and Reports,

- thereby rendering the finding out of a case on a given subject by no

=, « means an easy task, T have thought it fit to collect, in the name of

*J the Interest Acts, the whole case-law on the subject of Interest,

classify, arrange and group them under appropriate heads and pre.

sent them in a condensed form to the reader, so that he may pick up
A the cases he requires without much difficulty,

\t"'

i The accompanying Table of Headings, which precedes the Aets,
will, I hope, serve as a guide to the sindy of the book.
i
)« MapEwa Vivas,”
Teppakulam Past,
Trichinopoly, 27-1-1908,

T. V. BANJIVA ROW,

en12f(
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THE INTEREST ACTS

ACT XXXII OF 1838,
Passep on THE 30TE DECSMBER 1539,
An Act concerning the allowance of Inferest in cerfain cases.
1. WHEREAs it is expedient to extend to the territories under
the government of the East India Company, as
well within the jurisdiction of Her Majesty’s
Courts as elsewhere, the provisions of the Btatute 3rd and 4th

William IV., chapter 43, section 28, concerning the allowance of
interest in certain cases:

Preamble,

It is therefore hereby enacted that upon all debls or sums
certain 1, payable at & certain time or otherwise,
albrpr ol Goustto  ghe Qourt before which such debts or sums may
be recovered may, if it shall think fit?, allow
interest to the creditor ata rate not exceeding the current rate of
interest from the titne when such debts or sums certain were payable,
if such debts or sums be payable by virtue of some written instru-
ment? at & certain time, or if payable ctherwise, then from the time
when demand of payment shall have been made in writingd, so as
such demand shall give notice to the debior that interest will be
claimeds from the date of such demand until the term of payment ;
provided that interest shall be payable inall casesin whl:'.h it is
now payable by law.0

{Motes)-
Nature, scope and construction of the Act.

(1) Maturas of the Kct—It is an enabling snackment,

Tha Aet is only an enabling Act by which the Court is veated with a discration
to grant interesf io certain cames, bat doos wot create s right to
intereat in favour of craditors, which of itsalf, sould he mada the
subjecs-matter of 8 enit, 1 C.W N, 218, %

1) 1t does not pestriot power of Court to allow Loterest In other cases.
The Aot has not tha affect of restraining the power of tha Conré to allow intarest
in cases other than those mentioned in it. Marah 239 =1 Hay 500, B
{8) Kot merely an axtenslon of English enactment,

This Act extends the provisions of the Btatute, # and 4 Wm. IV,, ¢, 42, B, 2840
Indis, 6M.I.A. 252 a



3 Kot EXXII of 1888 (inTEREET ACT), [8. 1

MNature, scope and construction of the Act.—{Conpinued).

(4) Aot ln retrospecilve In its effeci. ]

An Instrument in tha nature of, though not sirietly, a bend, was executed in
1883, which provided for the liquidstion of the amoumt therein speci-
fled by insislments, bot no provision was made for the allowance of
interest, The condition for payment not having bsen performed, it
wad kald, in an action brooght in 1849, to recover principal and interest
upon the bond, that the Aot wea retwoapective inits operstion, and
suthorised the sllowance of interest, although it was not’ provided for
by the bond, 6 M.IL4A. 282. D

(5) Interest under the Kot In given by way of damages.

{n) Intersst is given uoder this Act by woy of damages, on the ground that the
debtor haa wrongfully refuszd to pay the debt. 10 O.L.E. §6l=
7 C. 604, E
(b} Thera can ba no wrongtul refusal, whera there is nohand to receive payment
and give & complete discharge. Thus where an Insurance Company
rufmsed payment to the executors of the sssignes of an insorancs policy,
on the ground, that they were ignorant as to the terms of the aesign-
ment, and sa to whether any consideration passed or not, and that the
executors should obtain the aushority or comeurrence of the representa-
tives of the decessed, (who wea the person nasuzed), it wae hold, the
Comtpisny were not Hable bto pay intereat. (Thid.} F

(€} Boope of the Act—Grant of interast before sult.

(&) Infecest, before suit, cannot be deoreed if the case is nof covered either by
the Interest Act (XXXII of 1839) or Ly 3. Tdof the Contract Act,

4 0W. N, 818 =97 C. BI4. L
(h) Unless a case satiefies the provisions of this Ast, interest prior to the spit
may not be awarded. D,C.H. Part 1T, 7. H

{¢} Ioterest canmot be awerded as demeges in anaction for debt in which the
roquirements of the Act aee absent, 19 P.L.R. 1902=104 F.R, 1901, I

(@) Where a suit for money lent is not eovernd by the provisions of this Act, nor

by B. 74 of the Oontraot Act, no interses from the date of tha institn-
tiom of the auit may ba allowed. 07 C. 814 =4 C.W N. 818. J

{#} In the abeence of am agreement or osage giving & right to interest, and of &
weitten demand giving notiee thot interest wonld be claimed, such aeis

eontemplated in the Aet, a creditor will not be emtitled to interest.
19 P.L.B. 1902= 104 P.R. 1901, K

{f) Buit on oral gontrect—Absence of demand—whether lnterest bafore
mufi racoverabla.
Sea 90 M, 4817 J.L.J. 263 noted below.
{#)} Brice of goods aold—No written instrument or demand in writing—
whether interest prior to sult recoverable.
Hea 6 W.R. 288 noted balow,
{7) Thiz Ket has no applieation whers thore Is a contract between the parties as
to_rata of interest.

(@) The Act doss net apply where thero ia an agreement between the parties
regulating the mmount of interest, 4 W.H. 1 (P.C.)=10 M.LA. 220, ,




8. 1] Aot XXXII of 1839 (1MTEREsT AcT). 3
Nature, scope and constraction of the Act—{Conlinusd).

(b) Whare thers is no contraot ko pay intersst, the Conrt may grant interest if
the case ‘satisfies the requiremcnts of Act XXXII of 1839. &7 P.R.

1867. M
() Tha Act does not apply to s sonbract to pay interest, jimplied from the deal-
inge of the parties, 36 P.R. 1504, N

{8) Where there is a coatract, Act XXYIII of 1858 applies.

(s} Where thers {s an agresment betwesn the parties as to Interest, Act XXVIII
of 1855 upplies. (Idid.) See under D, ab p. 10, infra. 0

(8} Even if euch contrack iato be 4mpiied from the dealing of the parties, Ack
XEVILL of 1885 applies. {Ibid.) P

{9) Contingent contracts 2ot within the scopa of the Act—Wager.

{u) A wager contesct (before the passiog of Act Mo. XXI of 1848) upon the
average prices, which opiom wounld feteh at the next Government
opium eale, ia not within the scope of this Act, as the Act supposes &
purty to have been sued for breseh of contract for the payment, by virbue
of & written instroment, of & sune carfein, at a certain time, and does
not affect debia comtingent in smeunt and time of coming due.
4 W.R.8 (P.0.}=7 M.La. 263. 9

{10} What kind of contingency does the Aot contemplate.

The language of the Act does not show thai a contingency in the Liability, not
aflecting the amcuut of debt, or she Lime of payment, can in any way
prevent the opaeration of the provisions of ihe first partof B. 1 of the
Act. 26 . 956, R

{11) Power of the Gourt to allow tompound intersst nnder the Aot

It is dowhtful whether a (ourt poaeesses tha jurisdiction under the Act to allow
what in effect would be compound interest. But, evan if the Court has
jurisdiction, thers esn be ne doubt that it woald be exerciging o sound
discretion in not allowing eompound intersst, except in cases where
compound iotersel is expresely provided for by the sgresment.
1 C.W.N. 219, . B

(12) Power of Court to allow gos! disu: Interest under the Kct,

fa) Whera, in n registerad mortgage, there was mo provieion for the payment
ol intetast post diam, hald, that the Court had power, wnder this Act,
fo give interest pos! diem, at a rensonsble rats, as it was monay pag-
akle ab a certain time, aud under a written iostrument, 18 M. 248=
4 M.L.7, 265, T

%) Where o mortgege instrament in silont ae to post dieme intersst, although
mors than gix yenrs have alapsed after the due date of the bond, such
interest moy be recovered nnder this Act, and may be made & charge
on the morigaged property. & 3LT.LT. 14, u

{¢} The jeint effect of the Intercat dct and 8, 8B of Transfer of Property Actis
in favour of the award of interest post dism, as interest, till date of
payment, at & rensonable rate, sod as e charge opon the mertgaged pro-
perby. 18 M. 248. But see 17 A, 581, condro. Bee also 18 M. 838 (note),
24 O.89%, 30 3. 871, 21 C. 274, noted ender POST DIEM INTEREBT. ¥



