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PREFATORY NOTE.

This article is, with some additions, a lecture de-
livered to the “ Jonior Bar Associstion of Montreal.

An eclectic legal system, like that administered
here, has the defeets of its goalities, Oue of them is
that English, French and Awmerican oases are thrown
together pell-mell for the purposss of an argameant.
In the hurry of preparation it ia very easy to over-
look s difference of principle which may make the
English case less applieable. I thought, therefore, that
it might be useful to state the points of contrast in
the two laws. As it atands, oor law isin a eurlois po-
gition. A French writer, describing & similar state of
affaire, wittily says : ** les arréta ne rendalent plus
qu’'un platonigue hommage & la théorie classique du
(Me-?’

Lawyers are the most conservative of mortals. They
elini; with desparate tenacity to the formulme of a past
age. Even in countries where the law is not codified,
its advance is almost imperceptible, unless fhe legis-
lator rudely intervenes. Under a Code the judgs is
tied still more tightly to the formula. He must in-
terpret and not make the law.
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Iv PREFATORY NOTE

But it sometimes happens that the world moves too
fast, or that the wheels of legislation are too slow, The
old formula has got to ap pear 8o narrow and inadequate
that the jndge is as anxious as the counsel to give it a
new interpretation. He expounds the texts as the
ancients expounded the oracles. The oracle cannot
have erred. That which has bappened must have
been the thing foretold.

If men expected something different it was becanse
they misnnderstood the dark saying.

So if the Code gets too narrow it must be read in
another light. We must pour into it a new senss to
fit it to a new world. Iu the following puges, I have
tried to shew that this is our present condition 4s to
this branch of the law. )

The new English Act and the new Hrenchk Loi are
printed at the end.
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THE NEW LAWS OF EMPLOYERS' LIABILITY FOR
ACCIDENTS IN ENGLAND AND FRANCE AND
THEIR BEARING ON THE LAW (OF THE
PROVINCE OF QUERBEC.

It is u very important sign of the times that two of
the chief industrial countries of Europe have lately
been recasting the law of Hability for aceidents,

There iz, I sappose, oo more causal connection
between the Workmen's Oompensation Aet 1897 and
the *“loi dn 9 vril 1808 " than if London and Paris
were in different plapets. Buot the problem to be
solved was fandamentally the same in both conntries,
and if a closely similar solntion has been fonnd, there
ig at least  strong presumplion that it is a solution
which satisfies the popular sense of justice. Broadly
speaking, both Hogland and Pranee have thrown over-
board the traditional doctrine of the law, that & work-
man conld never recover damapes for injuries sos-
tained throngh-an accident, unless he could prove
that the accident was caused by the faalt of his
employers.

The BEoman law Baid guae sine culpa gccidunt a au:uo
prestentur (de reg. fur. 23) and every modern system
followed this general rale.

Under the new law the English workman must be
compensated unpless it i8 proved that the injury is
attribotable to his own *‘seriousand wilful miscondaet'?
8. 2, His Frenchbrother is only barred if he has ¢ inten-
tionally provoked the accident,’ s, 20 ; but the Court
may diminizsh the damages if the aceident was due to
the ** faute inexcusable '’ of the vietim.

In this provinee the present law is stringent enough
apon employera. Indeed, I venture'to think that they



