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REPORT

OF THE

ATTORNEY GENERAL OF COLORADO.

Srare or CoLORADO, }
ATTORNEY GENERAL'S OFFICE,
Dexver, Covo, November 29, 1892.(

To His Excellency, Jomw L. Roorr,
Governor of Colorads.

Bie—1I beg leave, respectfully, to submit the following
report, pursuant to law requiring the incumbent of this
office to report to the Governor biennially:

1. The rapid growth and materidl development of this
State, the consequently necessary incresse, from time to
time, of the number of gish'ict and other subordinate courts,
the creation by the last General Assembly of an additional
appellate court to facilitate the disposition of the multi-
ffying causes for review bi?'h appellate jurisdiction, are
acts which forcibly suggest the inereasing importance and
onerous character of the duties pertaining to thia office.

2. In addition tct'; tihe duties u;::.:af:ll' m:nmartm:ue::,L equally
important responsibililies are im upon the Attorney
(General, as a member of different boards which are created
by the Constitution and atatutes, of which the principal
are, the State Bosrd of Land Commissioners, lge State
Board of Equalization, and the State Board of Education.
The Constitution vests in the first-named board the sole
power to control and dispose of the public lands, and the
beneficent purposes for which they were granted to the
State, the sacred trust impressed upon them by the terms
of both the grant and our State F‘;nsﬁtution, requiring
that the merita of each of the numerous applications for
lease and sale of said lands should be considered and de-
termined, are some of the serions considerations which
claim the atténtion of évery conscientious member of said
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board. The mere mention of the Board of Equalization,
which hes for its purpose the adjustment of the burdens
of taxation, in ordIe)r tm they may be equally borne by all
citigens, and that the State government may obtain its
necessary revenue, is sufficient to suggest the importance
of the duties and magnitude of the responsibilities to be

rformed and discharged by its members. Your Excel-
ency, a5 & member with me of each of eaid boards, is
familiar with the exacting nature of the work requinza of
them, and you are sensible of the extent to which all of
the le of the State are concerned in its intelligent
and faithful performance, It has been wnavoidably nec-
m"ﬁ to devote so much of my time to official duties of
this character and other matters, a part of which are here-
inafter mentioned, that I have been compelled to leave
almost entirely the work of the character first named—
the attendance upon the coorts and management of State
litigation—to my able assistant, Mr. Henry B. Babb, who,
I am glad to say, has, in the performance of such duties,
uniformly protected and advanced the interests of the
people with unexcelled promptness and efficiency, Durin,
my entire term of office it has been unnecessary to expen
any money in the employment of special counsel in State
cases of unusual difficulty and importance, end no part of
the appropriation to meet such exigencies, which is under
the control of the Governor, has 'Eeen expended for this
purpose.

3. The State litigation mentioned embracea:

First—The preparation for the appellate courts, by
briefs and lhe argument of cases in which the State is in-
tereated, which are brought for review from the lower
courts, and snits which are originally brought in said ap-
pellate courts, !

Second—Cases in the district courts to which some
State officer is a party and requests the sssistance of the
Attorney General, or in which the Governor directs the
Attorney General to represent the State.

Third—Cases in the United States courts and land of-
fices, in which the title or claim of the State to public lands
is invalved.

4. Pressing duties which were deemed to be of greater
importance to the people have prevented this office from
appearing in many of the cases of the class last mentioned,
and the official integrity of those whom the United States
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government has appointed to ndjudicate such cases has, at
times, been the sole protection of the State in the matters
in controversy. The greater part of such cases, however,
have been those in which the proceedings were chiefly
formal in charaecter, and in which Lhe protests of the State,
stating the defenses to the applications, respectively, were
sufficient to secure s reasonably fair trisl. Some of the
cases of the clase last mentioned, as will appear later on,
are of the utmost importance to the State; and in such, the
interests of the State have been vigilantly defended.

5. Bome idea of other duties of the office is sudggeswd
by official opinions, which are hersinafter published, in ad-
dition to the two hundred letters, more or less of the same
advigory character, which have been written to county and
other officers, and many hundreds of letfers to other per-
sons. The law prescribing the duties of the office does
not require the Attorney Genersl to advise county officials
and other persoms thean the State officials specified in said
law; and perhaps a better practice would be to decline to
answer inguiries from other persons than those specified,
but it is frequently as easy to yield to the inclination to
oblige the person seeking information as it is to refuse.

6. Tn addition to the foregoing, there have been, during
my term of office, eighty-eight requisitions from the Gov-
ernor of this State upon the Governors of other States
and Territories, for the extradition of fugitives from justice
of this Btate, and seventy-seven requisitions npon the
Governor of this State from the Governors of other States
and Territories for the extradition of fugitives, from their
respective jprisdictions, found in this State. All papers
of this character are referred to the Attorney General, who
decides sa to their formal sufficiency before the Governor
grants or refuses the process requested. Ii has been, dur-
ing my administration, and I think for a number of years,
the practice of this office to conform to the rules adopted
b J;e Inter-State Extradition Conference, which met in

ew York city in 1887. The occasion for procuring the
extradition, from another Btate, of esca crimi is
somewhat inire%uent in many parts of the State, and it ia
not surprising that district attorneys, and sometimes other
persons who aet without aunthority, should be unfamiliar
with such proceeding, and should not, in case of emergency,
at once know what text books to eonsult for proper legal
direction, Thia has been the cause of great inconvenience
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and delay in some cases, and I think it would be well if the
Greneral Assembly wonld make-the rules above mentioned
statute law, so that in any cese information as to the ‘cor-
rect proceeding would be easily accessible.

T. I believe that this brief statement of the duties of
the office is sufficient to suggest to the General Assembly
that such appropriation should be made for my successor
in office as will enable him to employ one or more assist-
ants, having the highest order of lagnrability_

B, The following are some of the most important cases
which have been tried or heard in the appellate courts, or
are pending for trisl or final hearing, with a brief state-
ment of the natare of each one mentioned:

The case of Carlile v, Henderson was an amicable suit
by the State Treasurer against the State Auditor, to test
the power of the General Asgembly to increase the salary
of the former during his term of a%oe The statute upon
which the action wes based, increased the amount of his
official bond from $300,000 to $1,000,000, and increased the
galary from 83,000 to 6,000 per annum. This act went
into effect upon the day which, by law, he should qualify,
and he gave the increased bond. Acting upon advice from
this office, the Anditor refused to pay the increased salary;
and the Supreme Court, in the case of Carlile vs. Hender-
son, recently decided, has construed the law the same way,

The Greenwood Cemetery Land Company vs. John L.
Routt ef al, and 5. H. Baker vs. Id., are suits involving
the controversy, already familiar to the publie, relating to
the sale of certain school lands, near the city of Denver,
generally known as the “Argo” lands, The first case was
fried on its merits, in the District Court of Arapshoe
county, last June, and judgment rendered for the plaintiff,
from which an appeal was taken by defendants to the SBu-
sreme Court, where it is now pending and will soon be

ecided. '

The principal objection to the sale relied on by the de-
fendants, who are the members of the present Land Board,
is that the former board attempted fo de];gate all the
power vested in it by statutes, relating to advertisement
and sale, to the register of the board, no member of said
board being present at such sale, nor in any other way

iving it attention. From this abandonment of its trust
v the the board, it is contended that all other irregulari-
ties complained of resulted; and I believe that no more
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important civil case was ever tried in this State, inasmuch
as it involves principles which affect all educational in-
terests of the State, depending upon the proceeds of school
lands, for a1l time to come.

M, V. B. Wason vs, the same defendants (the Land
Board}, was a proceeding to enjoin the sale of school lands
in Creede, which had been platied by the board and adver-
tised forsale. The principal question was as to the power
of the board to declare a lease forfeited for hrea.uﬁm
covenant by the lessees, which, by the terms of the lenae
worked a forfeiture, there hﬂng no power to make such
contract expressly vested im the board by statute. The
District Court of Montrose connty gave ]u«]gment- for the
defendants, and suit was not further prosecated

In re Cummins, Application for writ of kabeasmr ;
was brought origmallp in the Bupreme Conrt. The'pges«-
cigion in this case ﬁxei for the first time in this State, the
important principle in criminal law that the fact that the
prosecuting witness was parl criminis with the ac-
cused is no defense to a pmaaeuhou for obtaining money
under false pretenses.

The case of The Collier & Cleaveland Lithographing
Company vs. John M. Henderson, Auditor, is important,
in that the law established by its final determination de-
nies the power of the General Assemhly to authorize the
expenditure of any public money for any purpose, except
legislative uses, in any other way than by bill regular
passed and submitted to the Governor for his approval op
veto, The plaintiffs in this case sought to compel the
Auditor to issue his warrant for the printing of the Btate
Engineer's report, which had been done according to &
sapposed contract with the Secretary of State, made pur-
suant to s concarrent resolution of both houses of the
General Aaaemhly, du'ec‘l:mg the printing of & larger num-
ber of said re th a larger numger of pages, than
was provided (W or by the statute, such excess number bein
“for distribution among the people.”” The Court of Appea
sustained the position taken by the Auditor and this office,
holding that snid resolution was not law enacted in the
formula and manner prescribed by the Constitution, that it
waa therefore void, and no vahid contract could be made
upon its authority. The saving to the Btate, by thus re-
stricting the frequently too inconsiderate action of the
Legislature in directing mﬁe nditures, can be best esti-
mated by thoss who are fa iar with acecunts against the



