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INTRODUCTION.

Tuz regu]nr forms and rigid maxims of ‘o{ummpal Law are- not always
well suited to the occasions of mercantils intercodrse. ‘The familiar, easy,
and confidéniial modes of doing business in fairs and markets, and amidst the
hu.rq.r and bustle of commerciel eities, will not abide the deliberate ceremo-
nies necessary in erdinary life. In the effect too, of what is agreed on by
the parites, merchants are often embarmassed by subtleties and. fietions, in-
vented by lawyers, to aveid dificolties in applying the ancient maxims and
forms of the Common Law, to 'I:he altered manners end h&bna of interconrse
of & commercin]

Thers thus arize amnrlg mem]:m.nts, rleaand usagea which gredually form
a system of Mercantile Jurisprodeace differing in many vespects from the
Municipal Law. To grin universsl assent, those rules and nsages must
accord with the great principles of honesty, snd the faith ‘of contracts.
Whila the system. thas grounded on the universal principles of justice, is
fitted for the adoption of the varions nations of the trading world, the mpid
settlement of transactions, and the quick sneession of engapoments, seem
prociically 4o afford a mfegua.rd aguinst frauds, which might otherwise arise
from relaxed forms.

Under this systemn, new rules of evidencs in the authentieation of written
instraments, take the place of the solemnitfes, the atteating, eealing, and deli-
very of deeds ot common law 3 new instruments of debt and credit &re intro.
duced in the form of Bills and Notes, affording a rapid and ssfe mode of
tranemitting money from country to country, and a convenient circulating
medium among werchants, The laws of Mandate and Sociely undergo an
umportant change, asd, as applied to Agency and Permership, admit of new
relations with thitd parties formetly unknown., The law of Insurance gm-
dually arises, by which misfortunee, ftom the dangers of the eea or enemy,
are mitigated ; and losses, which would otherwise erush a single merchant,
are spread among many adventurers, to whom lhej’ even become a source of
gain, while the merchant Jmmedmtefy concerned is rendered safe.

This system of jurispradence has been called the Law-MercaanT; and
forme s part of the code of every commercial country: of England, Scotland,
France, Holland, and America. If the mercamtile law, hating thus the
character of public junisprudence, wera a matter of convention among com-
mercial nations, like the intemnational riles recognived in Treaties, and were
administered in courts of universal juriadietion, such as these for the deci-
sion of questions of prize, greater uniformity might have prevailed than is
found in the decisious of courts, and the ueages of merchants in different
countries. Bot as the greater number of cases arising between merchents
occar in the eouree of daily traffic in the conmy¥ where they are to be tried,
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the municipal courts are the nators! tribunals for their determination. And
it is only where the administeation in such courta ia intrusted to judges o
eminence, who are versed in the principles of jurisprudence, and accustomed
to extend their views beyond the narrow limits of the municipal law, that the
uniformity so much to be desired in commercial cases s studied and pre-
perved.

In some countries, courts are established for the determination of mercan- |

tile quest:un# In others,—~and in these mercaniile law hes been the best
matured,—the administration iz with the supreme jodges,—the most eminent
masters of jurisprudence.

In England, the aystem of Mercantile Law has been g‘mdually mpmved
and brought io its present atate of perfection, under B succession of wery
eminent judges. From Lord Coxe's days o the time of Lord Manermers,
many great men are to be found, kuch as Hamvwioz, Ravsoxn, Breance,
Ryner, by whom, in Conne of Equity and of Law, principles of genenl
juriaprudence were applied in libemliziug ond adepiing: to the decision of
mercantile coses the sévere maxims of the commen law. But it vas from
Lord Maxsviern's time, chiefly, that the moat rapid 1mpmvement has been
accomplished.

In that brilliant eareer which has faised to Inm the name of the Father of
the Mercaniile Law of England, Lord Manepizzo uniformly characterized
the Law MEscwaNT a8 a branch of public judsprudence, aot resting for i
character and aathority on the private inetitutions or Jocal customs of any
particular comtry, but oo the principles and ueages of trade, whick commaon
convenience, sl a universal sense of justice, had recognised as fit 0 regu-
late the dealings of merchants and mayiners in all the commercial conntries
of the world.

The decision of mercantile cases in Erglend, proceeds, in lhe firet mm
in the Courls of Nisi Prios, where Juries of Merchants, acting wnder the
direction of the ]udges of Westminster Hell, contribute their knowledge of
usage and convenience to the formotion of ]ﬁdg‘msnt consistent ot once with
commercial experience and the principles of jurisprudence. In those held
in London, the Chief-Justices of England preside ; and the eminent judicial
tafents of such men as Lioeds Manerineo, Kexvow, Ersexsorovesx, Tenrer-
pEX, and Denmax in King's Bench ; Rosuen, Evag, Evpon, Giges, and Tin:
pat. in Common Pless, Iave given to.tbe Mercantile Law a degree of autho-
rity and weight which iz acknowleded throughout the trading world, In
the other mercantile cities of Englond, the vexdicts of jurics, under the direc-
tion of such Judges as Borren, BarLgy, Lawsencs, Grosg, Cuiweaz, Pang,
Avpersow, Pattaow and CorErmeE, maintained the dignity of the Commer-
cial Law of England ; while the continnal communicatiens of all the Judges,
in reviewing the pmceedings of the Nisi Prius Courts, preserve the unifor-
ity of the

Until of late :‘reara, the admlmtmt:on of Comamercial Law in Bcotland may
be =aid to have rested entirely in the supreme civil Court of Bession, unas-
sisted by jJuries. Being a Court of Law and a Court of Equity, and the
Beattish law being grounded on the foundation of the Roman, as a system of
universal jurisprodence, the Judges of the Court of Session came readily to
apply general principles to the determination of mercantile questions ; and,
in the writings of Liord Bram, in the end of the seventeonth centary, and in
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the decisions of the few mercantile cases which the narrow eommerce of his
country at that time supplied, those principles will be fownd admirably stated.
It was after the middle of the following century, that Commercisl Law may
be said to have made any progress, or become an object of attention, in Seot-
land, But, since that time, many decisions on euch cases Lave been pro-
nounced in Scatland, which would do hancor to any <ourt, by the clearness
and comprehensivenees-of the principles on which they have been adjudged.
Not more than a quarter of & century has elapaed, sincs the introdoction of
jury-trial in Scotland has produced that happy combination of judicial know-
ledge end authority, with meicantile and pmctical expsrience, in which the
chief means of improving mercantile jurisprodenca is te be found.

The respect which the Jndges of England and of Brotland reciprocally
pay to the decisions of each other in conunercial questions, together with the
influence of* the Court of Appeal in the Houee of Lards, common to both,
produses & most desireble uniformity of judgroemt in all the great points of
Mercantile Law ; but stifl, with coneidersble differencea, where the Common
law of England, and the principles of the Roman low have lod to different
views in the doctrines applicebls to particular contracts.

The atate of Mercantile Juriadiction it Americs is not greatly differsnt from
thot of England ; thus tending to the extention of the eame uniformity of ruls
and force of precedent in that great portion of the comnercial world, The

m of Americen jurispradence, being grounded on the common law of
England, nit with gueh ehanges os have been found necessary to adapt its
Tules and instiiations to the peeuliar eircwmatances of the Western Nations,
the Judges in the Bapreme Courts, in determining eny onsettled question in
mercantile law, have exemined with a liberal znd leerned spirdt, the princi-
plez of Roman law, the doctrines and precedents of the Englieh and Bcouish
laws, and-the anthoritice and decisions in Clontinental Europa ; thus setiing
an example to the whele mercantile world of the Hberality and freedom of
inquiry which ought to sctornpany the setliing of every imperant quastion,
In their bools of Reports are to be fornd sdmirmble arguments, delivered
from the Judicial Bench, in which the gredt object ia ket in view, of estab-
lishing, on & sure footing, and in conformity with what is found o be just in
other countries, and consistent with the principles of vniveisal jurisprudence,
the rala whick the decision of the particular caze fenda to fix.

In the countries which have been mentioned, no pecaliar courts have been

* institoted for the trial of commercial coses. But in France and in Holland,
a system has been armoped in the & Tribunanx de Commerce™ for the dec-
sion of such causes, with the despatch nnd economy particularly necessary
in such transactions ; and a right of appesl iz given, under restrictions in
point of time, to the «+Cours Royals,” Thus, the decision is at last reviewed
by eminent Judpes,und the great principles of Mercantile Law fully secured.

Amidst those different tribunals in different countries, no perfect aniforms
ity has preveiled in the rules and usapes which regulate the deelings of tead-
ing nations. While some follow the principles of the Homan law (which
come nearest, perhaps, of any code of written law, to those of voiversal juris
prudence;) others have admitted, into the administration of mercantile con-
tracts, soraa of the peculiar forma and narrower maxima of their municipal
law. ’ '

A concize view of the differénces which have thus arisen, and which



