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N.B.—The following letter, as originally published, was
written before tha guestion hed come before Parliament
during the last Session. In republishing it I have made
such alterations and additicns s have sccnrred to me, or
have become necessary in conrequence of the present
state of the question,




My pear Sie Rogrert,

You eo kindly accepted the first edition of this pamphlet,
written before the gquestion of Marriage with a deceased wife’s
sister or niece had received the consideration bestowed upon it in
the last Session of Parliament, that I make no scruple of heading
_ this revision of it with your name.

In what I propose to say, | shall avoid, as much as poesible, enter-
ing upon tha main question of the permissibility or the eontrary of
such allinnces, and confine myself to the consideration of the single

vint, of great practical irmportance, and in some respects, prior, as

r as Parliament ia concerned, to the question of the abstract right

or wrong of such Marriages, Did those, who are anzious to effect
thé change make out in the first instance a sufficient caee to eatitle
them to come before Parlitament, and to ask for the repeal of the
Act which o fow years ago with =uch general consent, and
. which has the recommendation o hrinlgin'g the law of the State into
- conformity with the regulations of the Reformed Church of England ;
and have they st all, during the recent debates, strengthened
. their cause, and put themselves in a more favourable position
againgt next Session? Whether or not Lord Lyndhurst’s ﬁﬂ were
a salutary or a foolish one—whether it has boen effectusl or inef-
fectual, moral or immoral in ita tendency, we have a right to de-
mand from those who are agitating for its repeal— that they should
ive us sufficient data to %mund our decisions upen, We are in
tbe habit of claiming this from private and eelf-constituted Com-
miszions of Inguiry ; much move have we a right to demand it
. when legislating upon & Bill founded on the Report of & Royal
. Comnission, carefully chesen, formally app.inted, and endowed
with all thozo means and apphsdees for FI:EI investigation, which
MI{ surh a body can possess. . %

This Commission was appointed (in consequence of a motion of
the Right Hon, Jumes Stuart Wartley), on the 28th June, 1847,
and composed of the Lord Bishop of Lichfield, Mr. Stuart
Wortley, the Right Hon. Dr. Diushington, the (late) Right Hon,
Anthony Richard Blake, Mr, Justice Vaughan Williams, and the
Lord Advocate of Beotland, (Aopdrew Rutherfurd, Esq.) with
.Herman Merivale, Esq. Secretary, succeeded (on his receiving an
appointment in the Colonisl Dgcej, in November, 1847, by Dr.

aggard, its defined object being * io inquire into the state and
.operation of the law of Marriage, ns relating te the prohibited
degrees of affinity, and to Marriages solemnized abroad, or in the
British Colonies,” and in about a year it presented its first Heport
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relating to the prohibited degrees of affinity, or to speak mora
correctly, the two degrees of deceased wife's sister or niece. Mr.
Wortley, pursuant to his intimation of the preceding year, and
grounding his claims upon this Report, brought in a Bill, as we very
well mmﬁact., early last Session, to permit the marriages of a man
with his sister or niece in law by the wife’s side, and to continue the
prohibition which now prevents a woman contracting Marriage with
a brother or & nephew in law on the husband’s side—both cases of
course involving the same relationship. 1 need not tell you that
Mr. Wortley, slthough be secured n majority on the second
reading, was not eble to carry the bill through the House of Com-
mons, but that he withdrew it with the promise of bringing it
forward next Session, unless some one else should take it up for
him. It still remainsg 2 question which can be canvased as well
outside as within the House of Commons, whether or not he

ossessed in that Blue Book a sufficient body of evidence to justify

im in calling upon the Legislature with much more than the weight
of his own convictions to sanction such a change, or whether, in the
course of the debates, he added much to its cogency.

Of course, an inquiry like the present into the operation of an
axisting prohibitory law, and the advisability of retaining or repeal-
ing it, must neceesarily divide itself into two heads, of which the
first iz, whether it be one which iz necessary bY the immutable
laws of right and wrong. If it be so, of course all further investi-
gation ceases ; if not, the sacond expedient remains behind, whather
it is ezpedient or not to retain it. 'The Commissioners have, as
may be concluded, dddressed themselves to both these considera-
tions in the Report, with which the Blue Book commences, and
have in the evidence which forms the staple of the volume, accumu-
lated a body of facts enabling us to draw our own conclusions upon
: oth zides of the guestion. )

Let us see how they denl with the first consideration. In page
ix of tha Heport, after discoursing about s variety of other topics,
to which 1 propose shortly to draw your attention, they remark :
¥ gome persons contend tl'}L’a.t thesa Marri ara forladden, ex-
# pressly or inferentially, by Scripture.  If this opinion be admitted,
“ cadif quezstio. But it does wot appear from the evidence that
“ thiz opinion i3 gemerally entertained.” Whether or not the
amount of evidence which they bave been at the pains to put
together, warrants so decided an expression of opinion is, in some
sort, the point to which I am now endeavouring to eall your
attention. . But, to let this , it iy’ moet certain that if such be
the case, “ eadif guestio.” Have we not, then, every reason to
expect that even i? the Commissioners should not have been able
to satisfy their own minds upon it, they would at all events have
taken evey &muticru that such incertitude should not be the
result of any the least carelessness, or wantof zeal oum their part, in
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making themselves mastera of all reasonably available helps towards
coming to a conclusion, The momentous interests on one side or
the other which their decision emperilled, demanded nothing less ot
them. If, after all their care and their smudy they could not come
to a conclusion, would not the impression which this indecision
would leave on any candid mind be, in & casa where the right
was 80 doubtful, and the risk on one side so great, it would be very
venturesome to peril it By changing the law we might share in
the guilt of logalising Incest; by leaving it as we found it, we
could not pmuibli' incur any such danger. Buch is the ideal
conduct of & Royal Commission dealing with thie guestion—* Are
we or asre we not handling what may result in a national permission
of incest ¥ What are its actual procesdings?  The eighth line of
the Report commences a paragraph, which runs as foilows :—
¢ We eonerlve that [t is not neseasary, tn tha dlschamre of the duty introsted to os,
that we should atternpt to enler Ints any exumination of the law, or practice, in re-
spect of anob marriages In the early ages of Christimnity. In reference to this, it may
be qufficient to stuie, that for seversl ceuturles, morrtages within certaln degrees of
affinlcy were prohihited by the Churel, bot thet, by o suthority of the Pope, dis=
satlons were grapted, though to what extant, and b what cuses, wa do vat ingotre.
n England we apprehend that thls wan the state of the law np to the time of King
Heory VIII. Murringes within the present problbited degree of afiolty were null
wid wold, unless dispensation bad heen Aret uhinined
1 2ppesl to you, as oma believing that Christianity is of Diviue
ovigin, If you ean read theze sentences withont amarement, Itis
mﬁll}' impossible to say any thing which will not weaken the offect
of its inimitable eoolnoes, coming whence it does, and from whom
it emanates, and on such an important subject. Omne would really
almost fancy oneself in & Tarisian club, when one hears the teoets
and the practices of the earlicet and purest dayes of Christiznity,
so cavalierly dismissad in three lines as © not necessary™ to bestow
a passing l:guught upon. If such tnarriages are contrary to Chris-
tianity “ cadit guestio,” bat to ascertain this ** it is not necessary™
“ to attempt to enter into any examination of the law, or practice
“in muimct of such marrisges in the early ages of Christianity,”
The only fact which the Commnissivners seem 1o lay down about
these “early ages of Christianity” is that during them the Pope
granted dispensations for matrisges within the prohibited degrees.
Of course the Commission could not mean to say this, but their
Report reads as if they did.* Having thus compendiously dis-
posed of the historical portion of the inqguiry, the Commissioners
siate the present state of Lhe law.

* The questhon, whether marrages within the present probibited degroe of affinity
were permitted by the Jaw of God, was the suhjoct of much dlacussion when King

* Tt fa stated that the Arst Pope who did grant s dlspensation for merriege with a
fecenrcd wife'n sister wos Alezander Vith, [Bederick Borgla) fn the begining of
tive 16th eentury, nowrlously o monster of oy, mnd geperally smapected of lm=
proper Intercourse with his cwn Négltimate davghter.
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Henry ¥111. sought to be relleved from his marriage with Gueen Katherine, This
marrlage was prononnced null aud vold by Archbishop Cranmer. Frown that period
the Ecclesinstical Courts denlt with these marciages, nt fret, by prooouncing them
oull and void, aptwithstanding oue or both of the parties might be dead when the sult
wis souyht to be commenced. Bul in the time of James 1. the Coorts of Commim
Law inferfered, and prehibited the Hpirlteal Coorts from proceeding o prousunce
them null and void mfter the death of one of the 8, Hence all these marciages
came to be called voidable muarriages, in contradetinetion to thoss which were void,
a8 in the sase of & merdege where thers was s first hushend or wife liviog at the time
of the second murringe ; or where any toe of the parties wes & lonatle at the time of
celebrating & marrage. Marringes therefore within the prohibited degrees were only
voidable ; and if they wern not pronounced oul]l and woid, by the competent ecele-
siustical tribunats, durlng the liven of boik parties, their wétidity oculd not beafter-
wards guestioned, vor the legitimuey of the enildren be impeached.

“ This atate of the law contineed eueltered o Eoglaml unti] the year 1835, when
the Statote & and & Will., ¢. &4 (commonly salled Losd Lyndhuret’s Act), parsed. The
effect of that statute waa to probibit the Ecclesiwsticul Courts from entertaining any
soit for the purpose of pronooneing nuil and vodd murrisges, within the prohibited
degrees of aifinity, celebrated befort passing of the Aet; aud ¥l sach marriages, eele-
brated after the pessiog af Lhe Act, ware declared by It to be null and wofd.

* This atatute extends to Ireluod ; wnd, conssquantly, the Jaw ov this anbject is the
+ame in that conntry as o Eogland.

** The luw of Beotland does not recoguiee, 1o thie matter, the Alstinetion between
voirl o woidable marrlages, bu holde vobd, &b fritfo, all mardages coatracted within
the prohibited degrees of consanyulmity, or afnlty, T thet country the slster of u
deconsed wiln is declured to be within the probibited degrees, by the whole avthority
of the Chareh, and, generslly, by luwyerd.  Doubls, however, have been atuted, und
afion atrong grooods, by some eninent Beottleh lawyers, whother that degres be within
those probibited, sa fs t¢ render vold the marriage which may be contractad by a
widuwer with the slster of hls wife.”

After some details commenting upon the incertitude which exista
as to the legal value in England, of such marriages, contracted by

English subjects in countries where they are not forbidden, the
HReport continnas—

“*¥We havo directed oor ingniries to the lawa of other countries with respect to
marrlages within the prohibited degrees of wifialty, and more especlally 1o 2 marriage
with the sieter of & deceased wife. From the erldenca which we bave tuken, thers
can be no docbt that this Inst clase of wmarrleges (o, of all thure withlo the prohibited
degrees, by fur the most fregoent; so moch o, that It necassarily forms the muoat lom-
pertunt consldaration Io the whale subjeet.  When, therefore, for the future,wa spoak,
In thls report, of marrisges withio the prebibited degrees;, we iotend, when kit is not
otherwise declared, to confine cur observations 1o marriages with the sister of &
deceased wife.

* We find, from the evidence, that marrfages of thls kind are permiited by dispen-
sation, or otherwise, o oeatly all the Contivental Statesn of Europe. We have in--
quired npan what prineipls thess marrisges ure permitied, or prohibited. In the
Bomuno Cathalic Chorch they are prohibited s mateer of dissiplive: but such probi=
bickin muy be, and ia, dlapagsed with by tho Pope, or where, from distacce, resort
vannot without great Ineconrenieove, he had to Rome, bs othera mutborized by hlm 3
nad upon Wbis prineiple, thet the Chuarch, and not the Jaw of God, bas imposed the
Pl;ﬁihl'hillm‘rj #nd therefors that the Choreh, fur fitting ressons, may dispense
with it-

" Protestant Biutes oo the Continent of Europe, with the sxception of some of the
eantons of Bwitzerlund, permil these mareiuges (o be solemoleed by dispeosotion, or
licenve. nnder eccleniastical or civil nuthurity.

“* With regrard to the luw on this sobieat in 1he United States of America, we cannot
better illastrmte it than by quoting the Tellowing passnge from the lata Mr. Justice
Blory : be says, * [n maoy, aod iodesd nont of the American states, marriages be-
tween a man and the sister of his former decessed wife are oot only deemed in & clvil
senee lawful, but are deemed in 2 moral, religious, and Christian sense lawfol, aod
excoedingly pratsoworiny. lu some few of the Bistes the Englieh ruls L sdopted.”
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And in & letter, which bes been communicated to us, the mma lsarsed Judge thos
txpresses himeell: * Nothing I8 more eommon fu almost all the States of Americs
than secend marringes of this sort: and, a0 far from belng doobtful &s to thelr moral
tendency, they are among us, deemsd the very best sort of marrisges. In my whels
life I never heard the slightewt snggestion againet them, fonndsd on moral or domestis
eonsiderations.™

Tn all this you will notice that there iz not the slightest intima-
tion given, that in the Protestant countries of Furope, and in the
United States, the marriage law is different from and much laxer
than that of England in other respects, bendes the prohibited de-
grees. A reserve on this point is observable in the evidence.

% In the Greek Church these marriages are considered incestucus
“ and unlawful,” snd are not sllowed. But in Russis, such s
marriage between Roman Catholica would nok be Invalidated by the
State. The Jews do not object to them,

* The varfous bodissof Dissentsrs In England do not appear to antertatn the opinion
that these merriages are interdioted by Holy Wit or that they are In themsslves
reprehrnaible.”

We now come ta a very important part of the Report,

“ The number of Clergy in Eogland in sogreat, that we have fourd it impractieabls
to collect the aplolons of the Individuals comporing thet bedy, We bave, however, to
the nimost of gur power, caused it to be known that we were ready to reectre lofor-
mation from every qoarter, end more especdally from the Clergy ; and we have taken
the evldence of those who were kuown, by 1heir published opintons, or otherwiss, to
hare earefolly considersd the sobjeet ; and on both aldss of the qnestion.

* Wa are sutlsfied thet n grest diverity of opialon peevails, among the Clergy of
the Estalilished Cherch in England, opon both qoestions.  We think thet rery many
of them do wot conslder neeh mnrzlages to be probiblted by the luw of God ; but thut
the majority object to them elther urm Lhls, or npan olher grounds,

* Io Ireland, the great majority of the Clergy of the Establfshed Church are repre-
sented as disapproving of these conmexions; whick are rmre slie among the Pres-
byterinns in that sonntry, god are gererally disapproved of by thelr minkdars.

¢ In Beotland, the rpinion of the Clergy is decidedly agaloyt these Marriages.™

What * the utmost of the power” put forth by the Commission
has resulted in, and how far it has enabled them to be * satisfied”
of this great diversity of opinion, I hope before concluding this
letter to make clear to you.

But of course if was necessary to gather also the prevalent tone
of feeling among the laity. The conclusion to which the Commis-
sioners have come upon is this :—

¥ Among the laity of the United Kingdom, divers oplnloos obtain ; bat we thick
that the prevalent fveling is against Lthess Marrloges ; and that & lage mejority, if
asked their opinion, withoot time for eonsiderstlon, would sxpress & very strong
dislike and disapprobation of them, Hot, judgiog from the nigmu before ar, we
eEnnGl eutertain any reascoable degbt that familles of & religiouws and maral charaster
have, in several lostances, whon soch connexions bare laken place among themasives
or their friends, been perfectly satlafled, opon a consideration of the whaole subjest,
that such Marriages wers not ohjectivoahls, either in & religious or moral polnt of
view. Wa are Eermdgd, hawever, that comparaively faw, elther of the clargy or
luity, have 1y coneldered the aubjest ; untess where cirgumatances bave foreed
It wpon thair attentlon,” .

We must conclude that the Commissioners have sufficient data
to convince them that there is nothing in marriages of this sort which
makes them at the first blush repugnant to the merul instinet of anv



