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JEREMY BENTHAM
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AKD THE

USURY L AW,

| ]

Tre obiect of the remarks which | mean to make upon thiz salijeet is; oot o disorss the
sulbject of the Carrency, nor o say e bl et g be said opon the sulijecs of the
Usiry Laws 3 bt weeoly e ranke an acompt we reiove the prejodices which preval
(o i Jwnnied extent) o sime men s besle, ob seesunt of e @ress IniEre e senta-
tiens which have been mmde by Me Beotham, ond ailwrs of his schonl, | ame saisfied
thrt st wen hivve nol given themselves the trouble of investiziating e true policy sl
design of those kows, nor the prineiples upon which they are fonded,

Ix 1987, Mr. Jerewmy Bentham jpresented ihe world with a book which
he termed “A Defence of Usury, showing the impolicy of the present legal
restraints of the terms of pecuniary bargains.” I presume that Mr, Ben-
tham considersd bimsell emitled to the zole eredit of the views then taken
of the subject, for he begins by declaring that he “dees not recollect ever
seging any thing yet offered 0 behall of the liberty of making one's own
[L'r:n:;i iﬁ n!l’.ﬂ]i"}' h:l,l'n':linn!s.“

He then proceeds to staie the general proposition which he means to
establish, which, he says, rather jeeringly, was the result of an odd notion
of his. It is in these terms:

“That no man of ripe years and of sound mind, acting frecly, and with
his eyes open, ought w be bindered, with a view to his advantage, from
making sueh a bargain in the way of obtaining money, as he thinks fit;
nor (what is 4 necessary eonsequence) any body hindered from supplying
him, uwpon any terms he thinks proper to arcede 1o,

“ That contracts in general ought o be olserved," he says, iz a rale the
propriety of which no man was ever yet fonnd wrong-headed enough to
deny. 1f this case iz ane of the exceptions (for some doubtless there are)
which the welfare and safety of society require should be taken ont of the
general rule, inthis case, 05 i all those others, it lies upon him wha alleges
the necessity of the exception, to produce a reason for 11"

This would have been a fair statement of the question, had the exception
contended for been o pew one,  But afier admitting, as he explicitly does,
that the exception is az old s the general rule, that it had gone into the
legizlation of almost all natons, ancient and modern, that it had “taken
hald of the imagination and passions of men,” and “that cusiom was the
solo basis which, either the moralist in his rales and prineiples, or the legis-
lator in his injunctions, can have to build upon,” one would have supposed
that be who sought 1o overthrow an exception practised upon through all
time, by both moralists and legislators, would have had the diffidence to
believe that the chanee that sll the world was right, was tolerably good,
until ke establishod the contrary. But Mr. Bentham was a theorist in
the largest sense of the term, and ought not to be severely censured for
believing all the world wrong in this particular instance, inasmuch as he
believed they were wrong in almost all others,
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Mr. Bentham tlns divides the subject.  * Tn favor of the restraint appozed
to the species of liberty 1 contend for, 1 can imagine bt five arguments:

* 1. Mrevention of vsury,

wsb Prevention of prodigaliny,

w3 Prowection of indigence againsl extortion.

*. Repression ol the ll?lm_‘ril_!,' of pnf;uclun‘-.

w5, Protection of simplicity ngainst imposition.”

[ thien devows several ehnplers of his book o the refutations of these
five pensons, which wre all that he can *dmagine in fver of the restrainls
pmpr}sl'd llJNI-l'\ rlH"' |III'|II I.lj- n‘nl.l‘:&'.

The substance of the secand chapter consists in » successful attempt to
show that there ean e no sieh thing 2s nsary in theshsence of all previous
lemal restening —tlat usory is the excess over the rates established by law.
This proposition micht bave beentaken for gronted.

In the thicd feter Mr, B proceeds 1o demolish the second reason which
le * imagines” to be one of the reasous in fover of usary lows, the preven-
tion of prodigntity. He says, what in general is true, “that no man, prodi-
ml or not prodigad, will ever think of borrowing moucy 1o spend, so long
as he has ready money of hiz own, or effects which be can turn into ready
money withont loss? Uhat if ke dsa prodigal * the nsury law will net
prevent lim frem spending what he has.”  Aud that afier be bas spent his
all, *und hns oo security w offer, it will bens dificule 1o obtain money a1
an extrunrdi]mr!{ rale as alan Dn‘]inﬂr}f vate," and 1hu5, therefore, the nEUry
laws can be no protection to him.

In hiz foorth letier be oodertakes s show that the Iedigent derives no
lenelicial protection [row these laws, becavse, supposing bim of sound un-
derstanding, he is a beter Judge than the legishmre what he ean afford to
Jﬂ.}’.

I'he protection of simplicity torms the sulqect of the fifih leter, and s the
only remaming reason upon whica M B imemines the weiry Tiw to rest

e sups, * Here, intbe first place, Dthink 1 am by this time entitled w
phbserve, that no simpliciy short of nlselote wdiotism, can cause the individ-
ual w make wnore groundless jir{.‘gmrnf than the lesislature, who, n the
eircumstances above stiied, should pretend tooeontipe Lim wany given rate
ol interest, woull bave made for him.”

That even admitting the judgmest of 1be legislatare to be berter than
that of the dodividual, sill the vsury lows can lw oo protection to bim, be-
cause there nre many other ways by which o simple man wuy roin him-
sclf which the legislature has oot protected him from, snele as buving
gn-c.ds at exorbitant prices, buymgr more than be wanes, and other similat
cases,

This epdsthe worl: of demolishivg the five rensons which Mr. Bentham
has imarined were the only reasons opon which the osury laws were
lused.

Mr, Benthan hen proceeds to an ennmerntion of the positive misehicfs
ol the usury laws.

“ The first L shall mention, is that of preeluding so many people alio-
gether from metting the money they stand e weed of o auswer their re-
spective exigencies,  Think what o distress it would preduoce, were the
liberty of borrowing denied toevery body.” L confess mysell unsble clearly
to endersiind what the nuthor means i’:]; this mischief. 1 believe it was
never before pretended that wsury laws lessened the quantity of money or
prevented any one from borrowing,

The second mischiel is, that il any man is not permitted 1o borrow, he
must sell his property at a greater loss than the extra interest would occa-
sion, Here, again, ho imagines that the usury laws prevent men from
borrowing,
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But the third and last mischiel is somewhat extraordinary, and praves
not anly how bold a man must be who opposes the deliberte verdict of mun-
kind by novel and anfounded theories, bt how deeply he will plunge inio
error, wha draws entirely upon his imagination for information which can
be nowhere found, but in the practieal bosiness of life,  Flesaye—

v The last article 1 have to memion in the }Liswr],' of |1'|Lsg:]1'i;_~j'1 15 the cor-
ruptive influence exercized by these laws on the morals of the peaple, by
the pnins they take, and cannot but take, 0 give birth to treachery and in-
gratitude

“T'o purchaze o passibilicy of being enforeced, the lnw noither has found,
nor what is very material, must it ever hopo o find in this case, any other
expedient, than that of hiring a man w0 break his engngement, and © erush
the hand that kas been reached aut to felp him"

This is too bad even for a writer whao draws eatirely upon his imaginu-

tion.  Had Mr. Bentham taken the poins to vederstand and state the
reagons upon which these laws really are founded, and o overthrow
those reasons as socerssfully az he has the cob-houses of his own imagina-
tinn, he might have been entitled to the indulzence of a linle seatiment of
this sor.  But to steer eloar from Lhe begioning to the end of his bual of
the sole questions upon which the policy or expedicney of such restraints
depend, and then o end with a po-elicnf trinmph of this sort, isa liberty
which perhaps vo other man but Teremy Bentham wonld have indulged in.
—I say to end, breause 1 have given the substance of his book,  If it had
been my object 10 attempt 1o overthrow the reasons given tosupport the
propositions advanced, a more detailed statement would have been required
i order 1o rive a fuir view of his side of the question,
. But with this reasoning, (though L by no means assent o some of i) it
ts unnecessary to consume time, because | shall endenvor 1o show that the
propasitions, to support which that reasoning is employed, have ot a re-
mate connection with the usury laws.  If the men of Mr. Beotham's dayvs,
either by their writings or converzations, induced lLim to beliove that the
laws agninst usury were enacted only for the protection of the prodigal, the
indigent, the projector, or the simple, they inust have abounded in jgno-
vanee, and he 0 eredulity.

The palicy and Expedit’nt:_}'ﬂr asury lnws most depend matnly, i not
entirely, upon two questions.

Ist. Supposing the parties to stand on equal terms, and the bargains
which they make to be, in general, perfectly fnir as between themselves, is
i, or iz it not for the interest of the public v allow money to be canverted
into merehandise, and bought and auIld at any price the parties may choose
to stipulnte ?

2d. Do the parties, in general, meet on equal terms, and are the bar-
mains, in the absence of usury lows as fuir as bargains usually are, in re-
fation to merchandise?

These two questions involve substantially all the cther questions that
relate to the usary lows, for if perfect [reedom as to the price of money,
neither injures the public nor individiual borrowers, any more than the
same froedom in relation to merchandise, then Mr. Bentham is right.

If, on the contrary, thiz freedom would be injurious to the public; or so
generally to horrowers, as 1o call for protection from the law, then it is
equally elear that he is wrong, 1 say 3t is equally clear that he iz wrong,
if the latter supposition is true, because no one admits the evils, and com-
plaing of the remedy.  'The complaint is not that usary laws, as they now
exist in England, do not constituee the hest remedf' lor the suppnsod}efils.
but that the sopposed evilz have uo existence.  All that [ shall atempt o
show, therefore, is, that these evils always have existed and probably always
will, unless checked by some legislation of some kind or other. If any
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discovery of a4 better remedy than that resorted to by nearly all the civi-
lized mations of e world, should be pointed out in this inventive age, let
the new remeidy be applied, Uil soch discovery, the obd remedy must
be decined the best, if the ovils complained of really exist.

The litle book of Me. Bentham on this subject was one of the first, if
not the very first that contains o systemntieal atoel upon the whele policy
of the usury laws.

No reformer before bis day was bobd enough 1o recommend =0 wide o
IJI.']'I{_I.HUTL‘ i’m[n [hf lt"‘_jl."-lﬂlil“'l \1'|1|£h a.l":'ii!]ll. ﬂllll II'I'_IdL"I‘II I‘Iﬂli'_lll.’i hnle Lll.'l,."“
ohliged sooner or later two resort w. Adlan Smith dealt pretty freely with
many of the usages and mneh of the legislation of his own s other
countties.  But, intellizent and fearless az he was, he expressly admitz the
neceszity of the laws (v question. When Ae. B. therelore undenook the
arduous tasle of showing that all mankind were wrone 10 the conelusion 1o
which they hod arrived, one would have supposed that ot least he wounld,
from o rezanl 1o his own reputation, have joformed himsell upon what
questions the policy of those Iaws depended. At the present day ar least,
it will be admitted that they mainly depesd upon the two which 1 have
staved,  Yet, from the beginning to the end, Mr. B, nowhere sties, either
formally or substantially, either of these questions. | have given the sab-
stance of his book so fur s it relates to the laws against sury. In letter
11, he wodertakes to asceriain the grounds of the prejudices against usury,
This attempt T shall remark npon by and by The wther letters may have
a bearing npon the subject, but so remote that, at my time of ik, L am ana-
ble to dizcern it

Sl 1 bear the advoeates of free teade ap money maters exaltingly refer
o Mr, Beathuan's book, as sertling all the ditlicolues which surrounded g
intricate il per !IL.‘}'.i:ILnl" quugiau. AL L ssfe of the pumii! is o read Lthis
book, afier first deciding m their own minds what the questions are vnon
which the policy of those laws depend, wud if they find those questions any
where stuted or discussed, 1 bave been unfortunate enough o overiook the
Pﬂgﬁ 1.1.-'1.;(;!1 l.'.l:ll.ll,llirlzi I“.

I shall wale bue o briel view of the sulject, because nothing bot brief
views on auy sabjert, In this Lusy aoe, sand o clanee of being read, and
algo heeanse T hope to provake a discussion of the important questions
which it mvolves, by those bener informed than I pretend o be

Ist, 1 think | eannot be mistaken o }-:.'L!,r'm_r_; Uit el first qllm_:l'mn i
which the policy of these faws depenils, 15, whether iU would or would not
be injurions to the public o allow money 1o become the subject of nre-
straiped] tendfic, like iy other article,  IE sweb a traffle would no j:njure
the pub!_i;:, then one of the fensons which hoove leen ﬁu|||1uaed i exis[_l;is T
woved.  IF 1t wonld, then all will agree that they ovght to be reinvestoed
with their original seeunty,

How 15 it to be decided that sech a freedom wonld injure the public®
The answer is 4 very plain one, I sueh s frecdom from restraing woold
inevitably increase the average rates of interest, it would be a serious evil
o the community, Il its mnﬂencyshun!d ke 1o reduce the tes below what
l!w:.' fﬂr:[iurl}' wirrt when the ST laws remained in force, it woull be a
blessing, 16 on the cther hand they neither nerensed vor diminished the
rates, then so far asthe public is concerned, the restraints ought to be entirg
ly withdrawn, because all penal laws are odious, and when they have no
effoct of any kind, are also nseless,

The advocaes of the free trade principle, at least those with whom I
Bty conversed, aoree that, =0 far as the public iz concerned, the whole
poliey of the laws depends npon the questions | hove asted,  They con-
sequently contend very carncstly that interest wonld be lower if the re-
strabnts were all thrown off, than they now are, under the partind restraints
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that remain.  Thoze who contend for this effect from o wial repeal, are
principally money lenders, men who are interested in keeping up the rtes
as higlh us Posai'hlc. [ bnve had some difficulty in discovering whar sheuld
induce men to wish for the repeal of a law, which, as they sy, 15 sure o
lessen the income or intevest of their money; sull, as | koow many of
them to be conscientions and npright men, | have never guestioned their
sincerity, although it is a sincerity very liable to be torned wrong end fore-
most.

[ cannot find that Mr. B.oanywhere disenzees this question, bat he re-
penludl_l,r Slates qp:in'ums from which others of his school mfer, that he
thourht that the vsory lnws have o tepdency to increase the mtes of inter-
est. 1| draw precisely a contrary inference from all that haz a bearing on
the subject.  For inslance, in his second fetter, page 13, he states, * And in
Hindostan, where there is no rate limited by law, the lowest customary rate
is W0 or 127 = In Constantinople, in cerinin cases, as | have been inform.
ed, 30 per cent. is o common rate. Now of all theso widely different rates,
what is there that is intrinsically more proper than another 1%

He had previously stated that m Ireland & was six, and in the West
Indies eight pereent.  If Mr. B. contends that 30 per eent, is intrinsically
as proper as 6, he does not agree with most other advoentes of the feee trade
gystem, that high rates are injuriouz to the publie—{or il they are injurious
to the public they are nol proper.

But can it be seriously questioned by any practical men that high rates
are injuricus to the public?

Mr. Bentham, in p. 14, says, “ For him who takes as much as he can get
for any other sort of thing, a honse for instance, there 15 no particular ap-
pellation, nor any mark of disrepate; nobody is ashamed of dolng so, nor 1a
it usual so much as o profess o do otherwizse, Wy a man who tales aa
much ns hecan get, be it Gor 7, orSor 10 per cent. for the uze of hiz money,
should be called nsurer, should be loaded with an opprobrious name, any
more than if he had bought a house with it, and madea proportionable profit
by the house, iz more than 1 enn zee.”

Why o man always has been, and always will be, loaded with an opprao-
brious name, who takes ns much as he can get for his maney, I will conzider
when | come to remark on the fairness of the bargain between the lender
and the borrower. AL present 1 cite this passame ns the foundation of the
notion that money is lo betreated like an article of merchandise, and that,
in both cases, it is right to take all that the lender or seller can get. Dy
view of the subject, both as it regands its effeets upon the public and upon the
borrower, is, that money is unlike any other article, and =c unlike it that the
possesser has neither the legal nor the moral right 1o ke for it all that he
can get.  Mr. B, seems never to have given a moment's attenticn to the dif-
ference between money and merchandise. 1 will endeavor to point out
what he says he eannot see,

In the first place, all merchandise is, in some form or other, the prodact
of individual labor or skill. The fairmer who produces a hundred bushols
of wheat, the manufactarer who fabiricates his bale ofcloths, and the meehnnic
who constructs a ship, become the absolute owners of the products.  Their
right is ungualified, for they are not produced for any specific purpose, bot
originating solely in individual labor, they are 1o be used solely to graiify
individual caprice or individusl love of gain.  When the original producer
sells them, bie conveys all his right to dominion over them, and all this righe
and dominion over them passes with the article into whose hunds soever it
may come. 'The ariginalf or any sulsequent owner may destroy them if he
pleases, and neither the public nor any other individoal has o veht 1o com-

fain, 8o absolute is his right that even the government cannot take it
rom him for public use, without makiog an adeguate compensation,
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(hs the other hand, mouey is not originally the product of individual
Inbor or skill, but is hrowght into existence by the governmeat.  The me-
tullic eurrency must pass thraueh the ming, or receive in some other way
the sanction of the government befure the character of money is impressed
fpon it. Our paper currency is the creature of State governments, who nue
thorize eevtain aments'of theirs, called Banle to izspe certain amounts,
Thos the origin of the metallic and paper currency is with the rovernment
af the eountry,

2l. The objeet of those prodoets of the Government is as different from
the products of mdividual labor, as is their origin.  The objeet is a =peci-
lic one, to henefit the common country at large, by affording them o medinm
ior facilititing the exchange of all the commodities in which men usually
deal. 1t is scnt ant as an instriement o represent the value of all other
articles,

Its muin object then was for the public good, as o ewrrency o which all
men mizht bave access. It was never intended ns an article of trade—as
an article possessing an inherent value of its2lf any further thanasa repre-
sentative or test of the value of all other artcles, It undaubedly admics of
private ownership, but of an awnership that is ool abaolute, like the prodoce
af imdividunl indastry, but quu]iﬁur] and Dimited b!; the s.pm.:iq] uze for which
it was designed. The first purchaser from the Mint or tie Bank of a por-
tion of this eurrency, prrchased with a knowledgethat it was the curvrency
of the country, and that it was designed for that paricular purpose,  All
the tithe which he acquired by the parchase, wus touse it for his own bene-
fit, provided he did not interfere with the main object of its creation, 1o wit,
a currency.  Itis analogous to the wse which individuals may make of any
other propenty created for public purposes. A public or navizable river 1z
l:r“'lr!'ubhilli_}' the property of the public, destined or specific purposes and
uses.  An individual, one of the publie for whose use this public viver or
other hizh-way was intended, may acquire a particular kind of property in
. [le may ase it in any way that does not imerfere with the grand object
of all high-ways, butil he exceed that object, and undertake to prevent others
from using itin the same manner, he excecds his right.  The owners of the
land adjoininge a high-way aro the owners to the centre. 17 0 mine should
be dizeoverad under i, they alone could claim it.  But this private vight
must be so used as not to interfere with the travel of the public. Muny
other mades of illistrating the Hmited nature af individual tite to the cur-
rency of the conntry, will oceur to every one.

Can au individual owner of o partion of the enrrency use it as he pleases,
without regard 1o the object of s creation? The individual producer of
the 100 bushels of whent may throw it into the sen if he pleases, and nei-
ther the government nor any mdividaal has a right to complain.  But sup-
pose forty or filty capitalisie should buy up all, or nearly all the metalhic
surrency of thecountey. (which i s in their power to deo.) so that all the
paper currency must of necessity be withdrawn from cireulation, 2od conge-
quently all the business of the country come 1o a standl ; suppose they should
insist upon their right 1o vse it as werchandise, and keep it locked up in
their warehnuses, would any Jawyer amonyg us say that they had esiher the
legul ar the moral ripht so10 do

loo genernl sense the Government has the right to prevent an individual
from using sny property over which, according to common parlance, he
has an absolute right from wsing it the injury of the public.  But this is
a general power, to be exercised by general faws, amd in no other manner.
Lt iz wholly unlike the case sn puaei for uniil those general laws are en-
acted, the mdividual may legally use his property in any way he pleases,
But the right which the Government has 1o the currency is not a general
right to pass all laws requived by the public good, bul a specific interest in
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the thing itsell. which constitutes the eurrency, The public is o parter
with the individual. Tt has 2 joint interest in the thing jself and an un-
doubted right to restrain the individual from using it, excepl for parmership
purposes,  The elder right is in the public. and the individual perchosed
merely the power of using it, subject to the elder rigl,

Agnin—the inherent and inseparable qualities of money are different from
those of anyother artiele. Lt possesses o power which no other commoedity
does or can possess. [t s bevoud the ability of individoals or of the Ciov-
ernment, to confer that power upon land or merchandise.  T'hy Govern-
menl possesses the poner of dnln’q.‘i‘t'lllg lead, or Tags, OF Si"ﬂ. into o cup-
rency, but the moment that is done the lead. or rags, or silks become maney,
and this superndded character, conforred apon it by the governmeny, elohes
it with a power, different in kind, and grenter in degree, than can exist in
any other anicle withoot that character.

This power is separate und distioet fram its value.  One hundred dallars
in land possesses as mueh value as one hundred dollars in gald, but mucl;
less power,  The land, thoush of the full value of one hundred dollars,
will not, like money, at all tmes, and 0 all places, comnand one hundred
dollars value, in any of the thousand different commodities which its owner
may want, This power to command every thing else, does not exis 1o the
gold, or the silver, or the paper constituting the materials of money, but it
arises out of the Act of the Government which impresses the character of
money upen il.  SBhould the Government ordain, that cerazin peculiar
shells should constitute the currency, and be a lawful tender in payment of
debts, that currency would possess the same power, though probably not
the same value as gold and silver. The power of moncy, then, over overy
other article, arises out of the artilicial character given to'it by the state, and
not oul of the qualitics of the material of which it is composed.  This power
cansists mainly in its convertibility, in the facility with which it may be ex-
changed for any other commadity.  If an individual should invent a ma-
chine eapable of performing what no other machine could perform, not only
would the materials of which it might be compased be his property, but its
powers and capacities would alse be his, The law would protect him in
the enjoyment of this latter species of property, and prevent any other indi-
vidunl from constructing or using a similar one, without his consent, ‘This
power and eapacity being the fruit of individual skill, becomes the subject
ef individual right and property. In theory, therefore, it would seem that
the power of money being the fruit of the industry and skill of the govern-
menl, would necessarily become the property of the government. But in
poiat of fact, this power was conferred upon it for the benefie of the public,
and becomes the property and rignt of those for whose bencfit 1t was
invented, )

In the next place, it must be ndmitted that power thus conferred upon the
currency by Government, is not only different in kind from the power
which the ownership of other commodities confers, but that it is almost un-
limited in extent and degree, This extent of power arises outof the fact
that money is indispensable to the business of every man, because every
man is in the community. 1t being the represcnttion of the value of all
other articles, it is indispensable to the busmess of all men, because every
man must deal in some one or other of those articles.  When I say indie-

snsable I do not mean useful, convenient, or desirable, but indispensable
in ils strictest sense, for a man who is deprived of access to maney entirely,
must siop his buginess, Bhould he resort to a barter trade he would find
so inuch of his time consumed in making his exchanges, and so many
other obstacles to encounter, that a rival in the same business, who ecould
command a sufficiency of money, would underzell him,

Money, then, is the subject of want to every man in the community, and
of & want so pressing as to be indispensable.



