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IN THE COURT.OF EXCHEQUER CHAMBER
AT WESTMINSTER.

BEFORE

LORD CHIEF JUSTICE COCKBURN,
LORD CHIEF JUSTICE ERLE,
Mg, JUSTICE CROMPTON, Mz. JUSTICE MELLOR,
Mg, JUSTICE BLACEBURN, | Me. JUSTICE WILLIAMS,
Axp Mz. JUSTICE WILLES,

THE ATTORNEY GENERAL » SILLEM AND OTHERS,
Claiming the Vessel “ Arexawpra.”

ARGUMENT
On the preliminary Ohjection to the Jurisdiction of the Ex-
chequer Chamber on Appeals under the New Bules® of the

Court of Exchequer applying the Common Law Procedure .
Aota to the Revenue Side of that Court.

Baturday, 6th February 1884.

Sir Hugh Cairns.—My Lords, in this case, I have to submit Argomeaten
to your Liordships apre]iminag objection as to the jurisdiction of SHecton to
this Court to entertain this Appeal, on objection of which We mage by Cont
have given notice to the advisers of the Crown, and I will state of uer.
in as few words a8 ible the facts of the case which wil —

gin to your Lcrchg‘il;:tha nsture of the objection.

y the proceeding in this case in the Court of Exche-
quer originated in the seizure by the Crown of & ehip called the
ot ey Lol 3 ol ‘wit e U fte what T repeett
upon, m 8, & claim was e by those w resent,
lol?rz: Enl;]iah merchants, to the prpﬁer{y of the ehip. ﬁ infor-
mation was filed in the usual way by the Attorney General, an
information zn rem, alleging the forfeiture and the cause of for-
feiture. The fact of the forfeiture was traversed by the claimanta
also in the usual way and issue joined. My Lords, the case was
tried upon that issue before a jury, and the jury found a verdict
against the Crown. Thereupon the postea in the usual way was
delivered to the claimants. In the b:ﬂ'nm'ng of Michaelmas.
Temthau]nimantsfvere servaﬂ;'g;lgn e ﬁﬁﬁra new trial
upon the nd of the verdiet being against evidence, againsi
the weigl:tg:}uaﬁiience. and upon the ground of misdirection and
non-direction by the learned Judge. My Lords, that rule was
argued in the Court of Exchequer. The Court were equally

* Vide Appendiz, page i



6

Azaourst. divided in opinion, and an order was made, as is usual under
= thoss circnmatances, discharging the rule. Tbmnruu, m
e L oo, Lords, of course, as your Liordships will see, the whole of the pm{

ceedings in the Court of Exchequer were at an end. The Coart
had further merely to perform the ministerial act of entering up
whatever may be the proper form 'of judgment to be m::ﬁ up
in puch case. We have sinca that been served with notice of

to the Conrt of Bxchequer Chamber, which brings us
before your Lordshipe this morning ; and, my Lords, the quastion
which we ask under those eircumstances is, ynder what anthority
is that appeal brought {

My Lords, before the Common Law Procedure Act, I need
mot mention what is obyious, there could have been no such
appeal. Under those Acts there could be no such appeal, for,
ps iz well knmtoyomlnrdnhipe.thnﬁm:ﬁdymger-
sonal sotions commencing by writ of summons, to those
only. But, my Lords, we understand that it ia eaid that a rule
has been made by the Court of Exchequer which givesan Appeal
in the present case, and we are told that that rule isa
rule, ar Order of Court, dated the 4th of November of last year.
My Lords, we understand,—1 know not whether it is comect in-
formation, for we have it only from the ordinary sourcea of in-
formation,— that this fule was made by the Court on an application
by the advisers of the Crown in the present case, before the rule
niri to which I have referred, was obtained from the Court. My
Lords, T am gure that if that is so, and our information is correct,
the very learned and eminent Judges who made the rule pro-
ceeded npon considerations of the fi:best policy and fitness in
their own minds ; but, at the same time, one cannot help thinking
that the course of making = rule, apparently general in its terms
and applying to all cases, upon the application of  party to one
particular ease, and to meet that particular eace, in s course which
may be attended insome cases by danger and by inconvenience.

owever, my Lords, the rule ia thia:—It professea to be made

in pursusnoe of an Act of Parliament to which T will in a moment
refer ; but I would first take leave to read the rule to the Court.
It is headed “ Court of Exchequer, Revenue side. In pursuance
~* of the provisions contained in the 26th section of the 22nd and
“ 23rd of Victoria, chapter 21, entituled ¢ An Act to regulate the
“ office of Queen’s Remembrancer, and to amend the practice and
* procedure on the Revenueside of the Court of “Exchequer,’
“ it in ordered that the following provisione of the Common Law
# Procedure Act, 1854, be extended, applied, and adapted to the
“ Revenue side of the Court of Exchequer, and also that the fol-
“ lowing rules as to giving bail in cases of appeal shall be in foree
“ on the Hevenue side of the Court of Exchequer.” The first rule,
my Lords, ia this:  In all cases of rulesto enter aerdict or non-
“ suit, upon a point reserved at the trial, if the rule to show cavse
“ be refused or granted, and then discharged or made nbsolute, the
 party decided aguinat may appeal.” Secondly, * Inall cases of
“ motions for a new trial upon the ground that the Judge has not
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“ ruled according to law, if the rule to show canse be refused, or, ‘Asavumxr.
"ﬂgranted,betbmdm]urgedor msdeahedute,thaputysvﬂm

* decided ngainst may appesl, provided any one of the Judges
* digsent from the rule refused, or when granted bein
“dmehugslnrmdauhmlul&,u the case may be, or pmwdeﬁ
'thecauﬂmmdmhmthnkﬂtthltmlpgealshouldbe
“ allowed, pmvdedthxtwhere the application for a new trial is
“upommuerol' Etuonthagmunﬂﬂ:nﬂm
# yerdict was the weight of evidence, or otherwise, no
“ guch appeal shall baallmmi. Thirdly, “ The Court of Error,
“%Exﬂmﬁ%ﬂmbﬁ;m& the Hﬁm ofl'?tdn ihllbe
# Courts ppeal for this purpose. Lords, t pause
fwamommttnnbmethamanmmm:;'mthum?:galtho h
it is mot & serious objection of course to the ruls, but it shows
whitmhurmmtommt.ﬂmtahtﬂemecmnﬂmhd
not been bestowed u rules. It is obvious that there has
been an entire overlooking of what the mesning of the term
“ Court of Frror,” in the mon Law Procedure Act is. The
Common Law Procedure Act, in the section which is su to
be anslogous to that which I have read, is thia: * The Court of
* Error, the Exchequer Chamber, and the House of Liords ahall
“ he Courta of Appeal for the of this Act” The rule
mays, * The Court of Error, xchequer Chamber, and the
“Hnuseoflmdalhnllheﬂouﬂanf.&ppenlforthmpﬂrpue.

Lord Chief Justice Cockburn.—Which section are you referring
tof

Sir Hugh Cairns—It is the Act of 1854, section 36. The
Common Law Procedure Act said, “ For the purposes of this
“ Act.” The rule says, “for thm namely,l'o\rthepnru
pose of the appeal fore men The clanse is utterly
unmeaning so applied. I mean that that part of the clause
which conteins the term “ the Court of Error,” in the Common
Law Procedure Act, haa n _meaning quite different from the
term * Exchequer Chamber,” and a most intelligible and neces-

eary meaning,— for the Common Law Procedure uz«hod
merely to the Su Courts st Westminster, but to &uxt
of Lancaster to the Court of Durham, and it
made applicable on'ler of Her Majesty in Council to nt]:er
inferior Courts Record. Ad to those inferior Courts of
Reeord, the Court of Queen's Bench was the Court of Error,
and therefore said, and rightly eaid, the Common Law Procedure
Act, ¥ the Court of Error, the E:cl:equar Chamber, and the House
% of Lords, as the case maybe for the purposes of this Act,”
whmh:naﬂtbmvmmgurpom,ﬂhnﬂ be the Court of
Appeal; but in this rule it 1a for the appeal mentioned in the
clsuse immediately before. “The Court of Error” could have
no meaning, introduced as it is into this 3rd rule; but that, my
Lord, madwonmdnutaamuuuobjwhon totb&ruleu.

The fourth rule is, mo appeal shall be allowed unlese notice
thereof be given in writing to the opposite party or his attorne
and to the Queen's Remembrancer within four daya after t.ga '
decision complained of, or such furiher time as may be allowed



