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THE CONSTITUTIONAL AND LEGAL
ASPECTS OF REFUDIATION.






REFUDIATION oF STATE DEBTS.

CHATTER L

THE CONSTITUTIONAL AND LEGAL ASPECTA OF
REPUDTATION,

Tue study of the chapter of fimancial bListory
which constitntes the subject of this book, properly
begins with an investigation into the rights and
privileges of the Btates of the American Union
relative to the payment or non-payment of their
debts. We natumlly ask at the very outset
whether repudiation is in any way coniected with
the defects in onr constitutional and legal system,
or whether it has happened in spite of the lwest
possible laws,

The Federal Constitution and the lews of the
States themselves are the sources whenee an answer
to these questions must be derived.  We will begin
with the former.

As originally adopted, the Constitution of the
United States contained two provisions which have
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4 REPUINATION OF STATE DERTS.

a bearing on this subject.  Oune, in Section 10 of
Article 1., prolibits o State [rom passing any law
“impairing the obligation of contraets,” and the
other, in Section 2, Article [1L; provides that the
judicinl power of the United States shall extend
“to controversies between two or more States ;
betwoen o State amd citizens of another State:
between citizens of different States ; between eili-
zenis of the same Stale claiwming lands under grants
of different States: and lelween o State or the
citizens ther¢of and foreign States, citizens, or
subjects.”

The meaning of these two clauses in the present
conneetion at first sight seems clear. The easual
reader, wninitiated v the teehnicalities of the la.".'r.:
would afiirm onbesitatingly that the fisst one made
it unlawful for a State to repudiate her just delits,
and that the second one provided that in case she
did thus ineriminate herself, she conkd be brought
to justice Lefore the federal courts. However, a
more sareful exanination of the precise lunguage
used 1o the “contrct clanse,” as the st one s
cilled, reveals several diffienlties.  In the first
place, it does nol expressly state whether the eon-
traets referred to are those of privade Dndividuals,
of States, or of both. The patueal infercuce is
that it vefers to ull eontracts by whomsoeyer made ;
but the * natural inferenee ™ is not always the one
which intevested parties deaw. The next guery
concerns the meaning of the expression the * obli-



CONSTITUTIONAL AND LEGAL ARPROTSs. &

gation of contracts.”  What is the obligation of a
contract? This Ieing explained, we ask in the
third place, in what ways can thie obligation of a
contract be violated 7 "These difficultics must b
removed before we can be sure of the precise bear-
g of the clansge in question on the subject ander
discazsion,

Hugmﬁillg the kinds of contracts referred 1o, —
whether State or individumad, or both, — the devis-
ions of the Supreme Comt leave no rodm for
doubt. They are unanimous in the declaration
that the elause includes cases to which o State §s o
party. The following are examples of these decis-
ions: In the case of the State of New Jersey e
Wilson ! the siatement is mwade that the contraet
elause of the Constitution =extends to conbracts
to which a State is o party as well as to contrwts
between individuals.,”  In Providonee Band o Bil-
lingrs 2 these words e nsed @ It has » been settled
that a contract entered into between o State and
an individual is as fully protected by the tenth sec-
tion of the firsi article of the Constitution us a
contract between two individoalz,”  The decision
in the case of Green o, Bidillo® states that = the
Constitution of the United States cmlnaees all con-
traets, execnted or executory, whethier between in-
dividuals, or between a State and tndividoals @ and
that a State has no more power to impair an obli-

1 7 Cranch. 1, 6, E § Put. 518, R ¥ Whaeat. 1, 58



i REPUBIATION OF STATE LERTS

eation into which she herself has entered than she
can the contracts of individuals.”  These and other
decizions! which might be quoted leave no doubt
congerning the constitutional limitation of the right
of States to impair contracts into which they have
entered.

The meaning of the phrase “obligation of con-
tracts ™ is settled by the following declarations of
the Supreme Court: * The obligation of & contrict
consizts in its binding foree on the party who makes
it. This depends on the Iaws in existence when it
is made; these are necessarily referred to in all
contructs, and form a part of them as the measure
of the obligation to perform them by the one party,
and the right acquired by the other.”?  Again it
sy The obligation of a contraet, in the consti-
tutional sense, is the means provided by law by
which it can be enforeed, by which the parties ean
be abliged to perform it." g

These decisions clearly indieate that the value
of the contract clause depends upon other laws:
munely, those which Iu'ﬂwidr: for the enforcement
of contracts. I[ a State owesa debt, her obliga- .
tion seems to depend entirely vpon the laws in
existence for the eulorcement of contracts against
States. I there are no such laws, the contract,

I Woodrull v, Teapnall, 10 Tlow, 1, 207 and Wolf v New
Oreleams, 100 1T, 8, A58, 55,

1 MeUracken v, Waywan, 2 How. 608, 412,

b Lonisiang v. New Orleans, 102 U, §. 206, 206



