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DErARTMENT OF STATE,
W ASHINGTON.
Sir:

In accordance with your request, I have the honor to report
to you the resuits of an examination of the jurisdictional
claim made by the Mexican Government in the caseof A. K.
Cutting, a citizen of the United States, arrested at Paso del
Norte, Mexico, on the 23d of June, 1886, on a charge of
having published in El Paso, in the State of Texas, a libel
agrainst a Mexican.

On the 19th of July, 1886, there was sent to Mr. Jackson,
Minister of the United States at the City of Mexico, the
following telegram:

You are instructed w detnand of the Mexican Government the instant release of A, K.
Cuttlng, & citizen of (he United States, now unlawfiilly imprisoned at Paso del Norte.

BAYARD.

The facts upon which this demand was based may briefly
be summarized :

On the 1st of July, 1886, Mr., Brigham, Consul of the
United States at Pasc del Norte, Mexico, wrote to the Depart-
ment of State at Washington that A. K. Cutting, a citizen
of the United States, had been arrested in Pas® del Norte
on the 23d of the preceding month by the direction of the
judge of a local court for the publication in Texas of a libel
against a Mexican citizen. When arrested Mr, Cutting had,
it was stated, been about eighteen months a resident of Paso
del Norte, engaged in editing a newspaper called “ £Z Centi-
nela,” in a recent number of which he had reflected upon the
character and questioned the good faith of one Emigdio Medina,
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a Mexican, who proposed to start a rival newspaper in the same
town. For this publication Mr. Cutting was, at the instance
of Medina, arrested, brought before a lacal court, and required
to sign a “reconciliation,” which is in the nature of a com-
promise or settlement between the parties, in consideration of
which the party who feels himself aggrieved abandons penal
proceedings.

What occurred after the * reconciliation” may be related
in Mr. Brigham'’s own words:

Under the low here, when the parties agree 1o and 3ign & * reconcillation,” the case is
dismizsed, which wos dooe in thls inslance, Mr. Culling being renquired by the court 10
publish it [the * reconciliation "] in his paper, which he did.

On the 18th day of June Mr. Cutting proceeded across the Rio Grande River to the
United States, to El Pasw, Texns, and published a card in the £ Pasta Herald, In which be
reitersted his former charges, and made some others, Lranding Medina's conduct as com-
ietoptible end cowarndly, &c. * % #

When Mr, Cutting returned to Faso del Nore he was again arrested, presumably at
the instace of Medine, and taken hefore the judge of the second coort,  Hefore this court
Mr, Cunting was refused counsc! and an interpreter, both of which he requested, and with
closed donrs, ny one heing present but the judge, the court interpreter and the accused, the
sercalled examination of the case was procecdred with, which resulled in the committing of
Mr. Cutting 1o jail.  {Mr. Drigham to Mr. Porter, July 1, B85, Ex. Doc. (H. R} 371, 40th
Couyress, st Sess )

Mr. Cutting at once appealed to the United States Consul
for protection, stating that he had been cast into jail
41 for an alleged offense commtitted in Texas,™ O the receipt of this communiestion, contimued
Mr. Rrighem, I proceeded w the office of the ofticial interpreter of the court to ascenain
the exact charges against Mr. Cutting, and was informed that he wes arested for the pub-
licativn in the £/ Sfase (Texas) Aeradd: that he was examined upen this chame alone,
and commitied to jail on the same. * % * J

Me. Cutting still {July 1) languishes in jail, having becn thus contined for more than
ane weck, Uail was refused hirm, which he was prepared to give in any reasonable
ameunt.

Accompanying this despatch of Consul Brigham, which was
received at the Department of State on the 17th of July,
were affidavits of the consul and other persons substantiating
his statements, Among these affidavits is one of A. N.
Daguerre, a Mexican, who accompanied Mr. Brigham’s clerk
to the court-room on the z4th of June, the day following the
arrest, in order to inquire as to the progress of the case, and
who deposed that the judge stated, in reply to a question of
the clerk, that Mr. Cutting was held for the publication in Texas.

In addition to showing that Mr. Cutting was held for the
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publication in Texas, the affidavits accompanying Mr. Brig-
ham's despatch alleged great cruelty in the manner of the
prisoner's confinement; that the place of his incarceration
was ‘“‘loathsome and filthy;" that he was “locked up with
eight or ten other prisoners * * in jail for various offenses
* % in one room, 18 by 40 feet, with only one door, which
is locked at night, making it a close room in every respect,
there being no other means of ventilaton,” and compelled
to endure other grievous hardships.

On the 16th of July a despatch was received at this
Department from Mr. Jackson enclosing correspondence with
Mr. Mariscal, the Mexican Minister for Foreign Affairs.  This
correspondence disclosed the fact that Mr. Jackson had, on
the 6th of July, called Mr. Mariscal's attention to the circum-
stances of Mr. Cutting's imprisonment, the nature of the
charge—*"an offense committed upon the soil of Texas,"—the
manner of his confinement, and the fact that he had offered
ample bail, which was refused. Mr. Jackson stated, however,
that his purpose was not to discuss the question of jurisdiction,
which had been referred to the Department of State at Wash-
ington, but to direct the attention of the Minister for Foreign
Affairs
to the fact that un American citizen, of respectable et charged with no serious crime,
bt with atts which, even if he be guilty, constitute the simplest of misdemeancrs, is now
undergoing a very severe punishiment before conviction, and after offering the best of security
for his appearance to stand his trial; and that his health, and cven his life, are placed and
held in jeopardy, despite of the efforls of an official rtprescoiative of his coantry in his
behal. But for this serious aspect of the case, said Mr. Jackson, I shoold have awkited
Lnstructions from my own Governtment before epproaching your excellency on the subject,
and do so now only for the purpese of praying that proper relief may be extended 1o Mr.
Cutting at the earliest moment and through the speediest practicable channel. (L Ex. Doc.,
371, 49th Cong. 18t Sess., p. 12.)

To this note Mr, Mariscal replied, on the yth of July,
saying:

By advice of the President T to-day address the Governor of the State of Chibuahua,
recommending him to see that prompt and due justice be administersd to the alleviation of
the mde sitnation in which Mr. Cotdng is found, as well as all else permitied by the
laws. (Ibid., p. 12.)

On the 17th of July, when all the facts above detailed were
before the Department of State, a telegram was received
from Mr. Brigham, saying that Mr. Cutting was still in prison,
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and that nothing had been done by the local authorities for
his relief.  (Ibid., p. 13.)

The release of Mr. Cutting was then demanded, as ap-
pears by the telegram of July 1g, above quoted.

On the zoth of July, the day after the date of the demand,
Mr. Bayard sent to Mr. Jackson a full statement of the
grounds thereof. After summarizing the facts, Mr, Bayard
declared that ’

the proposition that Mexico can take jurisdiction of its anthor on acconat of its publication
in Texas i& wholly icadmissible, and is p porily depied by this Government. It is
equivalent to asserting that Mexico can take jurisdiction ower the authors of the various eriti-
tisms of Mexican business operations which sppear in the nésepapers of the United States,
If Mr. Catting ¢an be tried and impisoned lo Mesico for publishing in the United States a
crititism on & Mexican husiness transaction in which he was concerned, there is not an editor
or publisher of & newspaper in the Unlied Sirtes who could nat, were he found in Mexico,
he suljected to like indignities and injuries on the same ground.  |'o an essumption of such
jurisdiction by Mexico neither the Covernment of the Uinited Stabes nor the governments of oor
several States will subanic.  They will each muete out due justice to all offenses committed in
their tespective jurisdictions. ‘They will not permit that this prerogative shall in any degree
be usurped by Mexico, nor, sside from the fact of the exclusi of their jurisdiction over
acts done within their cwn boundaries, will they permit & citizen of the United States to be
called to aceount by Mexico for acts done 'y him within the houndaries of the United States.
{()n this ground, thercfore, you will demand Mr. Cutting’s release.

But there i another ground on which this demand may with equal positiveness be
based. Hy the law of nations no punishment con be inflicted by a sovereign on citizens of
other tountries aoless in conformity with thoee sanctions of justice which ail civilized nations
hold in comman.

Among these sanctions ere the right of having the Tacs oo which the charge of guil
was made examined by wn imperiial courd, the explanation to the aecused of these facts, the
oppertunity granted to him of counsel, such delay as 15 necessary to prepare his case, permis-
siom in 2l coses ot capital W0 go ot lage on bail il trial, the due production under ocath of
all evidence prejudicing the aceused, giving him the right to cross-exemination, the right to
produce his vwn evidence in excalpation, release even from temporary imprisonment in oll
cases where the charge is sitplyone of threatened breach of the peace, and wheve due security
to keep the peace is tendered, All these sanclions were violated in the present case. M
Cutting was summorily imprisoned by a tribunal whese partiality and incompetency were alike
shown by its proceedings. He was refused counsel; he was refused an interpreter to explain
{o him the nsture of the charges braught against him; if there was evidence against him it
was not produced wider cath, with an opportunity given him for cross-examination; bail was
refused to bim; and afier trial, if it can be called such, violating, in its way, the fundamental
sanctions of civilized justics, ha was cast into a *loathsome and filthy * cell, where, actording
to one of the affidavits attached to Mr. Brigham's repent, © there are from six to eight other
prisoners, and when the door is locked there ase no other means of ventilation "—an adobe
house, almost zir-tight, with 2 *dirt fioor;™ he was allowed about * 8 15 cents American money
for his subsistence;"” he was ¥ not furnished with any bedding, not even a blanket.”  In this
wretched cell, subjected to pains and deprivatons which no civilized government should
permit to be inflicted on those detained in its prisons, he stili fanguishes, and this for an act
committed in the United States, and in itself not subject to prosecution in any humane system
of jurisprudence, and after a trial violating the chiel ioms of criminal proced {Ihid.,
P 13)
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Under date of the 27th of July Mr. Bayard sent to Mr.
Jackson another communication, from which may be quoted
the following pertinent passages:

On Saturday last, the z4th lostant, T was called upon by Mr. Romero, the minister
from Mexico at this capital, in relation w the case referred to,

Mr. Romero produced to me the Mexican laws, article 186, whereby jurisdiction is

d by Mexi crimes itted against Mexi within the United States or any
other foreign country; and under this he maintained the publication of & libel in Texas was
tmnde cognirable and punisheble in Mexico. And thos Mr, Cutting was assumed to be
properly held.

This clajm of jurisdiction and lxwful coatro] by Mexico was pereaptorily and positively
depied by me, end the statement enunciated that the United States would not assent w or
permit the existence of sech extraterritorial force to be given to Mexican law, nor their own
Jurisdiction to be s0 usurped, nor theiz own local justive to be so vicariously executed by a for-
sign government.

In the absence of anywiteary of amity between the United Stales and Mexico providing
for the trint of the citirens of the two countries respectively, the reles of imernational law
wonld forbld the assumption of such power by Mexico 43 s contained in the Peaal Code,
article 136, sbove cited. The existence of such power was and s denied by the United Seates,

Mr. Romero informved me that the Jocal or state jurisdiction over Cotting’s case did not
allow interference by the nationel Government of Mexico in the matter, and that it was this
conflict that had induced delay in responding to the demand of this Government for Mr. Cur-
ting's release.  (Thid, p. 17.)

On the 2d of August the President of the United States,
in response to a resolution of the Senate, transmitted to that
bedy a report from the Secretary of Staté, in which the juris-
dictional issue was again defined, as follows:

A copy of article 186 of the Mexican ¢ode, whith wes handed to the undersigned by
Mr. Romero in sappert of the claim of Mexico to take cognizance of crimes of which Mexi-
-tans were the subject in loreign ies, in b ith eppended

‘This conflict of laws is even momre profound than the literal difference of corresponding
atatutes, for it affects the underlying principles of security o personial liberty and freedom of
speech or expreasion, which are among the main objects sought wo be secured by our frame-
work of Government.

The presént case may constitate a precedent fraught with the most serious results.

The slleged offense tmay be-—and undoubtedly in the presenl case is—within the United

States held to he o misdemenncr, oot of high grade; bt in Mexico may be gssociated with
pennl results of the gravest charscter,  An act may be created by n Mexican statute an offense
of high grade, which in the United States would not be punishable in any degree, The safety
-of our citizens and all others lawfully within our jurisdiction would be greatly fmpaired, if
not wholly destroyed, by admitting the power of a forcign siate 10 define offenses and apply
Ities 1o acts itted within the jorisdiction of the United States.
The United States and the Stales composing this Union contain the only forum for the
trial of offenses against their laws, and to concede the jurisdicthon of Mexico over Cutting's
case, as it is stated in Consul Brigham's report, woeld be to substitute the jurisdiction and laws
of Mexico for those of the United Siates over offerses commitied solely within the United
States by a citizen of the United States,

The offense alleged is the publication in Texas, by a citizen of the United Stites, of an
anicle deemed libelous and crimina! in Mexico,
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