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NOTIFICATION TO THE READER.

L ]

The writer of this © Examination ** was breaking down under
the approaches of a terrible attack, while he was sill engngred
in writing it, and was prostrate before it was finished, loaving
some heads untonched, and the outline of others only sketched.
Among these last was the head which related to the temporary
government in Florida, and the transactions under it; Genaral
Jackson being Governor, and commissioned (aceording to the
act nnder which he was appointed) with the powers of Captain-
General and Intendant of Cuba, the Floridas having been a de-
pendency of that Captain-Generalship. The “ Examination”
states (and all whose memory or home reading goes back twen-
ty-five years, well know the fact), that the power of Captain-
General and Intendant was no barren seepire in Jackson’s hand ;
that he found oceasion to nse the power, and did so with the
energy which belonged to his nature, and was sustained by Mr.
Monroe’s Administration, But the history of the transactions
was not gone into, and the general asserfion remained without
the justification which this history would giveit. That history
is now supplied, and will be found in the Abridged Debates of
Congress, text and notes {volume vir,, now about ready for the
press) 3 aud is surely of a character and of an anthority to put
an end to the * Opinion ” which nullifies the Missouri Compro-
mise Act, and self-extends the Constitution to ferritories. With-
out going further into that history in this brief post seriptum no-
tification, and confining himself to the precise point in issue, the
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writer will say, that the Administration of Mr. Manroe, express.
ly, by nnanimous Cabinet decision ; aud cach House of Con-
gress, impliedly, and without division, decided that no part of
the Clonstitution and no Act of Congress went to a territory, uu-
- less extended to it by Congress, The oceusion for wmaking this
“decision was thisi—J ndge Fromentin issued a writ of fuboas
Corpus to have the body of Fx-Governor Callava (then finpris-
oncd by the order of (eneral Jackszon) bronght hefore him,
claiming the right to do so under the Constitation, and under
the laws of Congress, vesting U. 8. Judges with that power.
Gov. Jackson denied the power, and dealt militarily with the
Judge for issuing the writ, telling him that vo part of the Con-
stitntion Lad been extended to the Floridas, nor any Aet of
Congress, anthorizing him to issve the wril. The case was
brought before the Tresident and hefore Congress, and received
the decision above stated. And this writer takes it npon him-
gelf to aflirm (and he was cotemporary with the event, nz well
a8 having now traced its history) that the decision of the Cab-
inet was nnanimons upon the point here mentioned, newely :
that Judge Fromentin had no right to issne the writ of flabess
Corpus, hecause no part of the Constitntion, nor any Act of
Congress anthorizing the writ, had been extended by Congress
to that territory.
Wasamerox Crry, Nov. Srm, 1857



INTRODUCTORY NOTE.

Tue title is an index to the character of this Examination,
which only goes to the two points mentioned ; and goes to them
becanse they are held to be politiesl, affecting Congress in its
legislative capaeity, and on which the Bupreme Court has no
right to bind, or conirol that body: as heretofore geen in the
case of the Bank of the United States, the Sedition law, &e.;
cases in whieh Congress followed its own opinion of itz own
powers, regardless of the Court's deeision; and the Court had
ne way to compel it to chedience, or to punish it for eontempt.

Congress holds ita powers from the Constitution, where every
grant of aunthority is preceded by the words—* Shall have
power fo:” and to the support of which the members are
gworn. The grant of power iz from the Constitution, and the
oath is to the Constitntion ; and it iz written, that its words, al-
ways the same, may be always seen, and no exense for disre-
garding them. The duty of the member—his allegiance—his
fealty—is to the Conetitution; and in perforinance of this duty
—in the discharge of this alleginnce—in the keeping of this
foalty—he must be governed by the words of the instrument,
and by the dictates of his conseience. The member may en-
lighten himself, and ghould, with the eounzels of others: butas
suthority—as a rule of obligation—as a guide to condnet—the
Congtitution and the oath alone can govern; and were it other-
wise—was Congress to look to judicial interpretation for its
powers—it would soon ecease to have any fixed roles to o by:
would soon have as many diverse interpretations as different
courts : and the Conatitntion ifself, like the Ioly Seriptures,
in the hands of conneils and eommmentators, would soon cease to
be what its framers made it.
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The power of the Court is judicial—so declared in the Con-
stitntion ; and so held in theory, if not in practice. It is lidted
to cascs “dn law and eguity ;7% and though sometimes en-
croaching upon political subjeets, it is without right, without
authority, and without the means of enforcing its decizions, It
can izsue no mandamus to Congress, or the people, nor punizh
them for disregarding its decigions, or even attacking then.
Fur from being bonnd by their decisions, Congress may proceed
criminally against the jndges for making them, when decmed
criminally wrong—one honse impeach and the other try: ns
done in the famous ease of Judge Chase.

In assnming to decide these questions,— (Constitntionality of
ihe Missonri Compromise, und the selfiextension of the Consti-
tution to Tervitories,)—it is believed the Courl committed two
great crrors: firsf, in the assumplion to try sueh questions:
secondly, in deciding them as they did.  And il is certain that
the decisions arve eontvary to the uniform action of all the de-
purtmentz of the government—one of thew fir thirty-six years;
and the other for seventy years ; and in their effeets upon cach
arc equivalent to an alteration of the Constitutiont Ly insert-

*Tha pedicia] power $loll extend fo all cases, To Few and equily, wridog wonder
this Comztitation, the laws of the United States, and trestics made, or which shall b
mada, doe.—driids HT, S 3,

4 The guestion here ia, whether they (the arguments referred fo) are satlicient to
muthicnTze {his Court fo fnsert inte this clanse of the Constitubion an execpdion of $Te
vxclusion or allowance of slavery, oot fmad therein, nor in any other part of that in-
stoement, T fngraft en any instmment a sobstantive exception: pot foand o it most
b adanitted to be w motter attended with grent diffiealts, - Aod the diffienlty inerenses
with the importanes of the fustrament, and the magnimde and complesity of the
interests involved in ite construction. T'o allow this to be dows with the Constitotion,
npon rensons purely polithenl, rendery its judieiul futerpratation fmpossihle—hecause
Jjudicial tribunels, es sucl, cannoe decide npon political considerations, Tolitien]
renadns have not the requisite cortuloty to afford rules of joridieu] Interpretation.
They are different in Jifferent men,  They ace different in the same men at Jifferont
times,  And when nostriet interpeetation of the Constitution, accerding to the fised
rulez which pgovern the fwterpretation of laws, is abandonel, sed the theerctical
opinions of individnals ere nifowed to control its meaning, we have o Jonger o Can-
stitution; we are wder the government of individual men, who for the time belng
have power to declare whit the Coostitution is scconding to thelr owu views of what
it ought to mesn. Whes such a method of intergretation of the Constimtion ebbains,
in plaee of u vepublican Government, with limited and defined powers, we have »
Government which I merely an exponent of the will of Cougressy or what, In my
opiuion, wonlil not be preferable, an exponent of the individoal politiond opinions of
{he members of this Court.— M, Justice Cursis,
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ing new clauses in it, which comld not have been put in it at
the time that instrument was made, nor at any time since, nor
LOW.

The Missouri Compromise act was a “political enactment,”
made by the political power, for reasons founded in national
policy, enlarged and liberal, of which it was the proper judge:
and which was not to be reversed afterwards by judicial inter-
pretation of words and phrases.

Doubitless the Court was actuated by the most landable
motives in nndertaking, while eettling an individnal controversy,
to pass from the private rights of an individual to the public
rights of the whole body of the people; and, in endeavoring
io settle, by a judicial decision, a political question which en-
grosses and distracts the conntry:* but the undertaking was
beyond its competeney, both legally and potentially. It had
no right to decide—no means to enforce the decision—no ma-
chinery to carry it into effect—no penaltics of fines or jails
to enloree it: and the ovent has corresponded with thess in-
abilities. Far from sottling the guestion, the opinion itself
Lins become a new guestion, more virulent than the former !
lias become the very watchword of partics ! has gone into
party crecds and platforms—bringing the Court itself into
the political field—and condemming all futnre appointments
of federal judges, (and the eleetions of those who make the ap-
peintments, and of those who can mmultiply jundges by creating
new disirieis and cirenite,} to the test of these decisions. This
being the eaze, and the evil now actnally npon us, there is no
rezowree but to fice it—to face this new question—examine its
foundaiions—show its errors; and rely npon reason and intelli-
gence fo work out a safe deliveranes for the country.

Repulsing jurisdiction of the original case, and dismissing it
for want of right to try it, there would certainly be a difficulty
in getting at its merits—at the merits of the dismissed case
itself'; and, certainly, still greater difficulty in getting at the
meritz of two great political questions which lie a0 far heyond
it. The Conrt evidently felt this difficnlty, and worked scdu-

* 1"The cose Invelves private rights of valoe, and Constitutional pelnclples of the
highest importance, about which there has becoms such o diffirence of opinion that the
peace and lnrmony of the country required the settlement of them by a judicial de-
eision"—1fr, Justiva Wagre,



