A DIGEST OF THE LAW OF
PARTNERSHIP,
INCORPORATING THE
PARTNERSHIP ACT, 1890



Published @ 2017 Trieste Publishing Pty Ltd

ISBN 9780649037704

A Digest of the Law of Partnership, Incorporating the Partnership Act, 1890 by Sir Frederick
Pollock

Except for use in any review, the reproduction or utilisation of this work in whole or in part in
any form by any electronic, mechanical or other means, now known or hereafter invented,
including xerography, photocopying and recording, or in any information storage or retrieval
system, is forbidden without the permission of the publisher, Trieste Publishing Pty Ltd, PO Box
1576 Collingwood, Victoria 3066 Australia.

All rights reserved.

Edited by Trieste Publishing Pty Ltd.
Cover @ 2017

This book is sold subject to the condition that it shall not, by way of trade or otherwise, be lent,
re-sold, hired out, or otherwise circulated without the publisher's prior consent in any form or
binding or cover other than that in which it is published and without a similar condition
including this condition being imposed on the subsequent purchaser.

www.triestepublishing.com



SIR FREDERICK POLLOCK

A DIGEST OF THE LAW OF
PARTNERSHIP,
INCORPORATING THE
PARTNERSHIP ACT, 1890

ﬁTrieste






LT
475

‘A DIGEST FFee

OF THE

LAW OF PARTNERSHIP,

INCORPORATING THE

PARTNERSHIP ACT, 1890,

BY
Sie FREDERICK POLLOCK, Bazr,

MARRINTHR- AT LAW,
.4, TON. LL.D. BOIN, &XD DUBLIN,
CORFTE PROFINSOL OF JURMPACTENGE I THE TNIVEREITY OF DXPOUD,
CORREBPONTING MEMBER OF THE INATITITE OF FRANCE,
LATE FELLOW OF TRINITY COLLEGE, CAMREITGE.

SBIXTH EDITION.

LONDON :
BTEVENB AND BONS, LIMITED,
119 & 120, OHANCERY LANE,
Entr Publilers ooy Zooheellers,
1895,



LOMTON @
FRINTED BY . ¥ ROWORTH, ORBAT HEW BTERET, FRTTHR LANE, B.0



PREFACE.

——

Tae form of this work is no longer a matter of
private choice as to the greater part of it, and
therefore no longer needs an apologetic introdue-
tion. It will suffice to explain how the book
became, in ifs fifth edition, an edition of an Act
of Parliament, and could become so while pre-
serving most of its original substance, In 1877,
having been asked to write & concise work on
Partnership, I determined to follow Sir James
Stephen’s example in his Digest of the Law of
Evidence (an exemple which then stood alone),
and to frame the book on the pattern of the
Anglo-Indian Codes. It then scemed to me
possible that Parliament might be induced to
adopt Macaulay’s invention of adding authorita.
tive illustrations to the enacting text of a code;
I call it Macaulay’s, for I have not found in
earlier writers, including Bentham, more than
slight rudiments of the idea, and its first distinct
gppearance was certainly in the draft of the
Indian Penal Code. But at all events this
method of statement enables the private author
of a Digest in codified form to exhibit in the
a2 :
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clearest and shortest way the substance of the
authorities on which his text is founded. When
such a Digest is used as the groundwork of a
Bill, and the Bill finally becomes an Act of
Parliament, as happened with Judge Chalmers’
Digest of the Law of Bills of Exchange, and
later with the present work, the decisions ex-
hibited by way of illustration are no longer the
only part of the work having authority, but
they remain authoritative so far as they are con-
sistent with the terms of the Act, and a summary
view of them will often be ¢onvenient, sometimes
almost necessary, for the understanding of the
law as now declared by the Legislature. TUnless
the law has been purposely altered, which in a
codifying Aet is a yare exception, the decisions
are still the material from which the rule of law
has been generalized. The rule has acquired &
fixed and authoritative form, but the principle is
the same. It is a minor question, in a country
where the law is uniform, and its administration
is in the hands of trained lawyers, whether it be
desirable for the Legislature to undertake the
selection and statement of illustrations to a Code.
Perhaps it is o thing best left to private enter-
prise ; the rather, in this couniry, that the con-
ditions of our legislative procedure make Parlia-
ment about the least fitted of Enropean legislative
bodies for such a task. Meanwhile experience
has shown the eonvenience of Macanlay’s method
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for the statement of a well settled branch of law
by way of private exposition, and has alse shown
that it may prepare the way for codification. .
Judge Chalmers’ work, which was first published
not long after this, was transformed into a Code
(the Bills of Exchange Act) in 1882, and in 1898
the Sale of Goods Act, also prepared by him,
codified another important branch of commercial
law.

The history of the Partnership Act may be
very briefly told. In 1879 1 drafted a Bill
intended, first, to codily the general law of
partnership ; secondly, to authorize and regulate
the "formation of private partnerships with
limited liability, corresponding to the société en
commandite of Continental law; and, thirdly, to
establish universal and compulsory registration of
firms. The two latter objects were those which
my clients at that time were most bent on,
Subsequent experience has shown, I think, that
there is not much real demand or need for either
innovation. The registration part was dropped
in 1880 as a condition of the general approval
of the Board of Trade. In 1882 the Bill made
s0 much way as to be reported by a Select
Committee, which, however, declined to proceed
with the limited partnership scheme, After being
again introduced several times without reaching
the stage of effectual debate, the Bill was, in 1888
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and 1889, further considered by the Board of
Trade and the Attorney-General with a view to
its adoption by Minigters. In 1890 it was infro-
duced by the Lord Chancellor in the House of
Lords, and there revised by a Select Committee,
which made various’ changes in the arrangement
of the sections and & certain number of amend-
ments. The Bill passed through the House of
Commons with a few further amevdments, due
partly to Sir R. Webster, then Attorney-General,
and partly to Sir Horace (now Lord) Davey, be-
cume law, and eame into operation on January 1,
1891.

The Act may not have added much to the
knowledge of the law possessed by practising
~members of the Chancery Bar, but even to them
it may save time and trouble. Some familiar
principles for which there was but little reported
anthority have been placed beyond even formal
doubt, and some doubtful points are settled
according o modern usage and convenience,
Possibly members of the Common Law Bar, and
probably students entering on the subject, may be
thankful for the Act; and it ought at any rate to
make the substance and reasons of the law more
comprehensible to men of business who are not
lawyers. It is not to be supposed that difficult
cases can be abolished, or to any great extent
made less diffieult, by this or any other codifying
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measure. But sinee difficuli cases are after all
the minority, perhaps it is of some importance
for men of business to be enabled to =ee for

themselves the principles applicable to easy onee.

The Act does not deal with the rules of pro-
cedure governing actions by and aguinst partner-
ship firms, which are already eodified in the Rules
of Court, nor with the administration of the assets
of firms and partners in bankruptey, which is
governed by the Bankruptey Act and Rules, and
the case-law which that Act assumes to be known.
The parts of the present work relating to these
topics are, for the convenience of presenting the
subject as & whole, retained in their old form.

It will be observed that the Partnership Act
does not purport {o abrogate the case-law on the
subject, but on the contrary declarcs that *the
rules of equity and common law applicable to
perinership shall continue in force execept so far
as they are inconsistent with the express pro-
visions of this Act” (sect. 46), The Act, there-
fore, has to be read and epplied in the light of
the decisions which have built up the existing
rules. Should any practitioner imagine that he
might now relegate Lord Justice Lindley's beok,
for example, to an upper shelf, he wounld he soon
undeceived. Codes are not meant o dispense
lawyers from being learned, but for the ease of



