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ADVERTISEMENT.

At the end of each section requiring elacidaiion, will be found full Notes,
explaining, in & plain and familisr manner, ite history and purport, and illos-
treted by a reforence to the English stetotes—to the former Bankrupt act of
the United States—and to the judicial decisions of English and American
courts. Without snch explanation, it is, in many parts, unintsltigible even
to the practitioner who has not made the subject his particular study, and
consulted books, rarely found in the law libraries of (he United Btates
Every citizen hes a deep interest in thin mbjoct, for every citizen may claim
the banefit of the act, no matter what his pursuit Dr_cal]i'ng. They who do
not contemplsts applying have yet a great stake in ascertaining clearly what
are the temptations held oot to their debtors to cacape from Uability, and
what, on the other side, ara the guacds and checks agninst abusa, Thers
will be & general rush to the act, tn the apprehension that it may be repealed
aftor o short trinl.  Many who now confidemily profesa to feel sanguine sbout
struggling throogh their difficnities, will think it most safe not to loss the
prescnt opportunity of wiping) off, for aver, old claims, and taking & new
start in the world. They are sure, theroby, of a perpetual shield against per-
saeution ; their futuve snrnings are safe, end they put nothing at hagard, for
should thers, eventuadly, be o surplus in the hands of the assignes, after dis-
charge of debta, it will, of conrie, be paid over 1o the bankrupt. A false step,
however, from haste or ignorance, which vitintes the proceedings, may never
be retrieved. 'The question how fur former nasignments containing preferences
to endarsers, suretios, or parlicular creditors, deprive the applicant of the be-
nefit of the act, or aro nudfified by ita provisions, recoives consideration. Par-
ticuler attention, also, is drawn to the 14th section of fhe vecent nct, by which
the businesa of any commercial firm may be arreated on the ellegation of -
solvency, without any sct of bankrupicy chorged ; olao, as o the manner in
which existing mortgages and judgments are affected.

It is belisved that thia form of presenting the wubject will prove the most
acceptable to professional, as well as to geoeral readers.  Although the lead-
ing principles of & bunkropt lsw have alwaye been referred to in our couris,
for the parpose of Hlusiration, yet no American lawyer of the present day is
familiar with ita complex practice. The i:iuneu of mastering the detajls of
the syetem is arduous, snd must be altemptad very often in hasts, as questions
of greut motnent etart up.  Now, the act of Ubngreu of 1841 is, by no means,
identical with the former bankropt act of 18004 and they both differ widely
from the English law, which has iteelf ondergone, from time to Eme, many
nnd cesential chonges. Tt sestms wll important, then, that the precise text of
the existing act ehould never be lost sight of, Withoot this precaution, Eng-
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lish or Amarican cases may oftentimos fatally mislead ; furning, sa they fre-
guently do, on a particolar phrase, or on the collocation of words in a sen-
tence. A copious table of contents, at the head of each section, directs the
eye with readiness to the particolar point of ingoiry; and the very words of
the statute being constantly preeent, there is a finn reliance on the applicabi-
lity of what is attained.

The further advantage is gained of bringing wilbin a ressoonble compass
the materials for &n opinion as to the merits and defects of this particolar act,

80 a5, in the epprosching struggle for its repeal, to aid the eouss of Truth,
lead where it may,
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exhibits & compromise. The right to ssel ita benefits is not made o depend
upon the pureuit or calling of the applicant or the smooot of his debts. But
no ono can bs subjected to its operation, against his will, unless he fall within
the enumersted clesses, and his debls mmoant to ot Jeast two thousend
dollars,

VOLUNTARY BANKRUPTCY.

« All persons whatsoever, residing in any state, district or lerritory of the
United Btatas, owing debes shéch ehall not have been ereatad in consequence
of a defalcation am a public officer, or oe executor, dministrator, puardian, or
trustes; or while nsting in any othey fiducisry copacity,” may apply for and
obtain the benefit of the sct.

A guestion of some importarce may sriss under this phraseology. Is it
meant that o person who owes money by rosson of infidelity 4o w trust shall
be altogether excloded from applying for the benefit of the aet, or merely that
debti of this charncter shall not of thameelves be the bass of the application !
From the words of tha mct, it might seem (hat the existence of any debis
which do not orginate in this odions way will sustain the spplication. Yet
they are snsceptible of the construction, that aifthe debts which he owes shall
be free from this stain; and he is required to exhibit a st of his creditors.
The 4th ssction of the sct, howaver, containe a genersl provislon, applicable
to the case of voluntury me well ss involantary bankrupicy, thal no person
hall be entitled to s Certifieate or Discharge « who, affer the pessing of
this Act shall apply trust funds to his own nee.”  As the matber of voluntary
bankrupéey is novel in legislation, it might be rash to affirm, poeitively, whet
will be the decision of the coorts. But it would seetn the better cpinion, on
comparing thess two passagee, that the penalty of forfiting all right to take
advantage of the law, is incurred only by breaches of trust committed affer
the passage of the act, viz: 10th Augoet, 1841, Ifso, the effect of the fimt
section is only to declars thai a debl, eriginating in & prior breach of trasi,
shall not in itself authoriza & voluntary spplication, and shell not, porhaps, be
affected by the diacharge, Bome such distinetion ie found in muny of the
Btate Insolvent Lawn

It will be seen that reridence in necessary to authorize s volontary sp-

INVOLUNTARY BANKRUPTCY.

Ta render & person lisble to be ponewed s a benkrupt, it is necessary,

FIRST. That he should be « s merchant, or one using the trade of mer.
chandise, or m wetailer of merchandise, or & banker, factor, broker, underwriter,
or marine insorer,”

It has been decided in England, that the word droker includes mot un]y
those concerned in the purchase end sale of merchandise, but, also, stockbro-
kers, Cullen 68, shipbrokets, Pott, ve, Tumer, 6 Bingham 702, (19 Eng. C.
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L. 211,} and pawnbrokers, Rawhison ve. Pearson, § B. & A. 134, (7 Eng.
C. L. 46.

The Wgﬁlﬁl of the Bankrupt Act of 4th April, 1800, are, « Any merchant
or other person rmdmg within the . 8. actually neing the trade of mer-
chandise by buying end selling in groes, ot by retail, or denling in exchange,
or o4 & broker, factor, under-writer, or marins insurer.”

This condition of restdence within the T, 8, is omitted in the act of 1841,
Judge Cooper, in his work, entitled « The Bankrupt Law of America, com-
pared with the Bankrupt Law of England,” poblished in 1201, speaking of
the ect of 1800, says, » Residence seems purposely introduced into our law
of Congress, a8 a necessary ingredient in the desiription, although it has
been detarmined otherwise in England ; bot with the reluctant acguiescence
of Lord Munsfield, in Alexander va, Vaughan, Cowper 398, Bes Bird va
Bedgwick, 1 Balk. 110, Inglis ve. Green, 5 T, R, 634,

The sct of 1841 provides, in the Tth section, that a pefition in every case
of bankruptey, voluntary or involuntary, shall be addressed to the District
Court of the UV, 8. «in which the person gupposed to be & bankvopt ehall reside,
or kave his place of business, ot the time when such petition is filed." One
of the casen for inveluntary bankruptey, recited in the firet pection, is where
the debtor wahall depart from the state, district or territory of which he is an
inkabitanf, with intent" &e.

Judge Cooper, in remarking on the set of 1B, says, with apparent jue-
tire, that its varistion of phraseslogy from the Englich statotes secms rather
with a view to avold needless twatology, than to establish & distinetion om
principle.  "With respoct to the enomerstion in the respective ncts of [B00
1841, it is difficult to recognise any esspntind diversity aimed at, althoagh we
would suppese that the framer of the fwel act would net hove departed, with-
out very sufficient reason, from the Innguage of the precedent before him.,
The words « dealing in exchange,” used in the act of 1300, nre dropped in
the act of 1841. Ifthey wers in a part of the act conforring a benefit on the
debtor, we inight conjecture a resacn for the omisdon in a supposed defer-
ence to the humour of the doy. Dot they ooour in the compuolsory elauss
into which, a8 will be recollected, nn attempt was made to foree oven banking
corporations. Tt could hardly have been deliberstely Intended to lesve dea-
lers in exchange at likerty to profit by the act, es voluntary applicants, and
yot denty to their creditors compulsory process againet them. We ars inelin-
ed to think that there has been mo pice discriminetion in the matter;
end that it would only mislead to ponder anxiously over particular words,

In the case of farmers, planters, d.c. who have been templed to wander
from their distinctive simple pursnits, in the hope of speedier goin, there is a
diaposition in Englurd, to lay hold of mich collateral dealings, in order to
bring the debtor within ths scopa of the bankropt lawd. Judge prar thinks
that here the leaning should be the other way. « Iehould venturs to suggest
that it is of importance to what extant a man tradea; and that a principal
object of inquiry, proper for m jury to determine, i, what proportion does his
trading bear to hia principal mesns of petting his living1  Otherwiss two or
three instances of boyiog wod selling a faw horses or cows would subject
(contrary to the meaning of the logislature,) every firmer and planter of the
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countey, ton law pretended to be aclely for the regulation of mercantile
dealings."

The question. i= not of euch ukgent practical importance with us a8 in
England, because in moet of thess cases of resh entanglement, it is the deblor
himaelf who looks to the law as a messure of relief; and the voluntary ap-
plication is always open to him wader our act. Yot where injorious prefer-
ences have boan given, it may often be important to & ereditor to invoke the
aid of the act. Being intended to conaclidate the provisions of the English
statutos, English decisions on the subject ave applicable, & Johne, Ch, 266,
Roosevelt va. Mark, & Masa, 249, Summers va. Fairfeld. 3 Maga, 511, Liver-
meore vs, Bagley. The fallowing English cesce will aid in showing when
there can be succesafully fized upon the debtor a trading character, however
seemingly incongruous to his eriginal or main avecation,

Thers must be & buying and sclling for the purpose of profit; but the
guentum of dealing is immaterial ; if there be awfficient evidence to support
the inference of an intention to deal generally, a very amall degree of actual
trading will be anfficient. [ will in all cases be & question for the jury to
infer from the evidence, whetber there was any intention to deal generally or
not 1 Gale va. Hallknight, 3 Stask. 56, (14 Eng. Com. Low 162.) Miliken ve.
Brandon, 1 C. & P. 330, (11 Eng. C. L. 426.) Doe ve. Lawrence, 2 C. &
P. 185, {12 Eng. G, L, 68.) Patman ve. Veughen, 1 T, R. 572, Thus if
man buy horees to pell ageln, with o view fo profit, he is Tishle 1o be n
bankrupt, ex parte Gibbs, 2 Rose 38, Wright v« Bird, 1 Price 22. Buol if
he sell only such as he reared himee!f he isnot. id, Ho ifa butcher buy
sheep and catile, snd kill and sell them with o view to profit, he is lable to
be made o bankrupt, Dalhy v& Smith, 4 Burr. 2148 but if he kill and sell
only such aa be reared himeelf, he is nots 3. Ifa fisherman be in the habit
of purchasing fish From others, to aell aguin, with a view to profit, it is sufl-
cient trading, Heanny ve. Birch, 3 Camph, 233: but is not if he merely sell
the fish he has caught. id.  "Where & pereon boya coals for the porpose of
again selling them, it is treding, Cocke 48, 73 ¢ but not if he sells only soch
ae he procures from his own mines, Port ve. Turton, 3 Wils, 169, Where
A pereon owne or ronts a mine, worke it, and sells the ore, or other produe-
tions of it, be fs not on that sccount a éreder, mibject to the bankrapt laws,
because although he sells, vet he doss not buy; Port ve. Turton, & Wils. 168.
8o drawing and redrawing bills of sxchange, and promissery notes, if thers be
& continuation with & view to gain profit on the exchange, is o teding,
Richardeon v Bradshawr, 1 Atk 128: but s porsen drawing bifl on his own
sccount, und paying for their being discoumted, with intersat, und borrowing
apcomadation bills in exchanga for hia own to the enme smount, will pot
make a man & trader, Hankey va. Jones, Cowp. 746, Brickmaking.—
‘With regand to brickmalring, the principle appears 1o be, that where the busi-
neas of brickmaking is carried on a5 a mode of enjoying the profits of e real
eatate, it will nut moke the party liable to the bankrapt lawe; bul where it is
parried on substantinlly, and indepandently as trade, it will do so; and thers
is no difference whether the party is a termor, or entitled to the frechold.
Thus if & man makea bricks from his own land as 8 mode of enjoying the
profit, even though he makes them for sale, and purchuses sand and fuel, or



