U.S. V. HUBBARD: PROSECUTING

FALSE STATEMENTS TO CONGRESS:

HEARING, ONE HUNDRED FOURTH

CONGRESS, FIRST SESSION, JUNE
30, 1995, SERIAL NO. 41



Published @ 2017 Trieste Publishing Pty Ltd

ISBN 9781760577681

U.S. v. Hubbard: prosecuting false statements to Congress: Hearing, One Hundred Fourth
Congress, first session, June 30, 1995, Serial No. 41 by Various .

Except for use in any review, the reproduction or utilisation of this work in whole or in part in
any form by any electronic, mechanical or other means, now known or hereafter invented,
including xerography, photocopying and recording, or in any information storage or retrieval
system, is forbidden without the permission of the publisher, Trieste Publishing Pty Ltd, PO Box
1576 Collingwood, Victoria 3066 Australia.

All rights reserved.

Edited by Trieste Publishing Pty Ltd.
Cover @ 2017

This book is sold subject to the condition that it shall not, by way of trade or otherwise, be lent,
re-sold, hired out, or otherwise circulated without the publisher's prior consent in any form or
binding or cover other than that in which it is published and without a similar condition
including this condition being imposed on the subsequent purchaser.

www.triestepublishing.com



VARIOUS.

U.S. V. HUBBARD: PROSECUTING

FALSE STATEMENTS TO CONGRESS:

HEARING, ONE HUNDRED FOURTH

CONGRESS, FIRST SESSION, JUNE
30, 1995, SERIAL NO. 41

ﬁTrieste






COMMITTEE ON THE JUDICIARY
HEXRY J. HYDE, Ilings, Chairman

CARLLOE § MOORHEAD, Cahiformio JORN CONYERS, JE., Michsgon
F. JAMES BENBENBRENNER, JA. PATRICIA ECHROEDER, Celorado
Wiistimein BARNEY FRAMK, Mossachusstia
BILL MeCOLLLM, Flanda CHARLED B, SBCHUMER, Mew York
GEQRGE W, GEHAS, Fennayivania HOAWARD 1. BERMAN, Califormis
HOWARD CODRLE, Xorth Carabing RICK BOUCHER, Yirgina
LAMAR SMITH, Texon JOHEN BRYANT, Tixos
HTEVEN BCHIFF, New Megon JACK REED, Fhede leland
ELTI GALLEGEY, Califrnia JERROLD NADLER, Mew Yook
CHARLES T. CANADRY, Flonda ROBERT 7. 50T, Vinginia
ROB INGLLR, Seath Caredina MELVIN o WATT, Surth Camlins
BOD GOODLATTE, Virmnda HAVIER BECERRA, Cakiforain
BETEFHEN E. BIUYER, Indiana JOEE B ZERBANO, New York
MARTIN B HOEE, Okio EOE LOFGREN, Californiz
BONY B0, Culifornis SHEILA JATKSON LEE, Texus

FRED HEIRKEMAN, North Camdina

ED HH‘I".';:\T._ Tt

STEVE CHADCT, Ohae

MICHAEL 'ATRICK FLANMAGAXN, Illincs
BOB BARR, Geongia

Aran F, Qoprey, dB, Cenerel Copnsef P8 irecdur
Jim e Fesrein, Minoefly Sl flmecior

SuBCOMMTIEE 3% CHIME

HILE M MHA L Fleids, Ohgiereon

STEVEN SCHIFF, New Mexico CHARLES E. BCHUMER New Yok
ETEFHEN E BUYER, Indiuna RODERT . SCOTT, Virginia
HOPWWARD COBLE, North Carolina ZOE LOFOREN, Califenia

FRELI} HEINEMAN, Nerth Caroline SHEILA JACKSON LEE, Toxss

FIi BRYANT, Ten s MELWIN L. WATT, North Canolina

ETEVE {"HAROT, (Hin
BOR RARR, Geongia

Fauw J. McRuLTY, Chig™ Comnszel
ClENN R S5aMOOT, Coeneel
Lharsaspd. . BHYANT, Awszefiinld {rcneel
o Hear, Menonly il

(&



CONTENTS

HEARING DATE

dune 3 1898 e i

OPEMNING STATEMENT

MeCallum, Hooo Bill, & Represenlalive in Cm‘l.glm fram the State of Finrida,
And chairman, &ihmm.lmuae. on Crime TEANE UL

WITHNESSES

Flanigan, T!mﬂl.h_rf o ngel, Jones, Day, Reavis & Pogmue e
[.‘-ulqht-elu Cerald H presidl-.'llt Mitinnal Axsacialion: of f"‘nm:n.n.'l Ihefense

Murlini Iﬁm “Wikliam J a Hepreseatative in unm“. :I'mm t.he Etale of
New Jorssy :

LETTEHRS, STATEMENTS, ETC. SUBLITTED FOR THE HEAHRING

Flanmigan, Timolhy F., counscl, Jones, Doy, Heavie & Popue: Propared state-
ment
Feldstein, Gersld H, president, Natwnal Associalivn of Criminal Defense
Lawyars: Propared statement .
Martini, Hoan, William J, & Heprea:e-ntauve i Cungrese from the Stale of
MNew .i'rur.'gr Fropared ﬂtnl.m:m

(LETN]






U.S. v. HUBBARD: PROSECUTING FALSE
STATEMENTS TO CONGRESS

FRIDAY, JUNE 30, 1985

House oF REPRESENTATIVES,
SupCoMMITTEE 0N CRIME,
CoOMMITIEE ON THE JUDICIARY,

Washington, DC.

The subrommillee mel, pursuant Lo ootice, al 937 a.m., in rosm
2237, Rayburn Houge Office Building, Hon. Bill McCollam (chair-
man of the subcommittes) ]:Iresidi{l‘g.

Present: Heprezentatives Bill McoCollum, Steven Schiff, Howard
Coble, Fred Heineman, Ed Bryvant of Tennessee, Steve Chabot, Boh
Barr, Charles E. Schumer, rt- C. Scott, Zoe Lofgren, Sheila
Jackson Lee, and Melvin 1. Watt,

Alzo present: Pawl J. MeNulty, chief counzel; Glenn K. Schmitt,
counsel: Daniel J. Brjrumé assistant counszel; Aerin D. Dunkle, re-
scarch nsslistnnt; Audrey Clement, secretary; and Tom Diaz, minor-
ity counsel,

OPENING STATEMENT OF CIIAINMAN MoCOLLUM
'Mr._ MoConium, The saboommittes will come to order. (Good

TROTTHTE,

This iEff:mnrni.tig we're going to look at & special section of the law
that for decades has been a powerful tool in the hands of prosecu-
tors sesking to address the willful misleading of the executive, judi-
eial, and legislative branches. That is seetion 1001 of title 13 oi‘ the
U.8. Code,

It haz been a long-haul statute. Tt has been around quite a long
time. Crver the years section 1001 has been vsed to prosecute a
wide varicly of misconduct. Notable prosceulions under section
1001 inglude these of Lisutenant Colonel North and Admiral
Poindexter, and more recently the case against former Conpgress-
man Rostenkowski.

On May 15, 19%5, the U.5. Supreme Court dramata'cal]{ changed
criminal law dealing with the offense of willfully misleading a
branch of the Government. In the case of Hubbard v. Unired
States, the Supreme Court limited the application of section 1001
to only the executive branch, leaving the offenses of lving to Con-
gress in the courls oulside ite soope.

Az a conseguence, Congress is faced with a decision. Do we want
to amend 1001 so as to return to the state of the law before the
Hubbard decision? And if 50, how? Whatever pur decigion, we mugt
proceed with care. Certain legislative fixes may be unintentionally
problematic over the lang run,
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In amending section 1001, we musl guard againsl criminalizing
behavior which was not eriminal before the Hubbard deeision. For
example, do we want an amended section 1001 which makes a lob-
bwist’s statement to a congressional aide a criminal aet if it is later
shown that that statement was falze?

Moreover, we must take seriously the concern raised by the
Court regarding the effect of this statute on our adversarial system
of justice. Statutes which deter quality representation of eriminal
:le#enr]ants must be aveided.

Everyone should want to ensure that law enforcement has the
ability to punish those who willfully mislead Congress, but that
ahility must be weighed against our commitment to free speech, a
balanced adversarial svstem of justice, and a genuine separation of
power between Lhe three branches of government.

My friend from New Jorsey, Bill Martini, iz Lo be commended for
his prompl response Lo the Hubbard decigion. The Inll that he in-
troduced, H R 1678, the Government Accountsbility Act, is an ex-
eellent starting poinl for Lhis subremmillecs as il beping to take ae-
LECHL.

I would like Lo thank all the witnesses [or coming today. 1 look
forward particelarly to the testimony of Congressman Marting and
those who follow aller him. I am at thiz point in time going to in-
troduce my pood friend.

I'd hike to welcome our guest in the first panel who s Congress-
man Martini, Tle was elected to the House of Representatives from
the Eighth Conprezzional [Hztrict of New Jerzey in November
1994, He serves on the Committes on Transportation and Infra-
slrutlure 22 well az the Commitlee on Government Heform and
Orversighl.

In ition, Congressman Martici is a member of the Congres-
sional Crime Task Force and the Congressional Immigration Task
Foree, He has heen a prominent Wew Jersey attomey for many
years. Tie's a former Federal and county prosecuter. Tle relin-
guizhed his Cedar Grove law practice uwpon taking office as a U5,
Representalive.

Eill Martini 15 a graduate of Villanova University and received
his law depree from Robgers University Law School in 1972, Mr
Martini 15 active in man?r civic and charitable organizations, serv-
ing a5 4 trustee of the United Way of Passaic County, the Center
for Itatian-American Cuolture, and the Passaic Valley acil of the
Bov Scouts of America.

'‘m sure | mispronounced vour county. You can corrvect me for
that. But welcome, Bill. We're happy to have you here today, par-
ticularly because you have been able to eraft this piece of legisla-
tion, Lo initiate our ¢ffort o take a reexamination of seetion 1001,

STATEMENT OF HON. WILLIAM J. MAHTINI A REPHESENTA-
TIVE IN CONCHESS FROM THE STATE OF NEW JERSEY

Mr. MarTivg, Well, thank you, Mr. Chairman. It's a pleasure to
be here before you and the other members of the subcommittee, 1
thank you for providing me the opportunity to testify hefore you

It 'ink, as you 2o ably put it already, my intent is to present this
legislation as a beginning point for a dialogue which-——and certainly
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it's my intent to work with this commitiee and to finalize and for-
mulate a final product—we can bring to the floor.

I would like to start, I think it's probably mesl appropriate to
start by simply reciting section 1001 of title 18 of UUS. Code. That
atatute reads a3 follows: “Whoever, in any matter within the juris-
diction of any department or agency of the United States knowingly
and willfully falsifies, conceals, or covers up by any trick, scheme
or device a2 material fact, or makes any false, fictitious or fraudu-
lent stelements or representations, or makes or uses any false writ-
ing or document knowing the same to contain any felse, fictitious
or frauvdulent statement or entry, shall be fined 3230000 or
FHO0L000 for an organizetion, or imprisoned not more than § years
ar hoth”

The question before us today iz whether or not individuals who
knowingly and intentionally issue a fraudulent or false statement
to the legislative or judicial branch of the Federal Government
should be subject to criminal prosecution under title 18 of section
1001, The legislation [ am proposing, the Government Accountabil-
ity Act, H.E. 1678, iz intended to amend section 1001 in such a
manner & to make its application consistent with the legal prece-
dents established prior to the recent Supreme Court decizion in
Hubbard wv. United States.

Under the Hubbgrd decision, section 1001 is now only apphcahle
to individuals who knewingly issue a [alse statement to the execu-
Livo branch of the Federal Government or a department or gmency
thereof. The Court has ruled that false statements made by indi-
vidualzs to the legislative or judicial branch of government can no
lenger be prosecuted under section WM. This is based on their in-
terpretation of the plain meaning of the language of the statute
and their interpretation that the lanpuage or words, department,
ar agency of the United States, dees not apply to the courts, and
bv inference does not apply to the Congress,

Thiz holding was contrary to 40 years of legal precedent estab-
lished by a 1955 Supreme Court ruling in Bramblett v. United
States. In that case, Bramblen, the defendant, was g former Con-
gressman who was convicted of orchestrating a ghost employee
acheme, The Court held that Bramblett, “Falzsely and fraudulently
represenied to the dizsbursing offliee of the House of Representatives
ﬂmliﬁ named woman was entitled to compensation as his official

erk.

In Bramblett, a lower court found that the false stptement atat-
ute was meant to describe the executive, legislative and judicial
branches of the Government, Thus, persons whe made falze state-
menta to the legislative branch could be and were after Bramblett,
prosecuted under section 1001

In flubbard, the Supreme Court this yvear held that, "A court iz
neither a depariment nor an apgency within the meaning of section
10017 They did that based vpon their understanding and reading
of the plain language of the statute, This clearly implies that Con-

85 16 certamly not an agency or department of the executive
ranch. In fact, a lower court has recently used Hubbard to over-
turn the conviction of a former HUD official who lied to Congress.

In an effort to clarify the existing law, | have introduced the Gov-
ernmaent Mnnunt.abitity Act, LR, 1678, By amending section 1001
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of title 18 w include the proposed language, atriking “any de-
partment or agency” of the United States, and inserting the lan-
guage, “The execotive, legislative or judicial branch or any depart-
ment of agency thereof.,” This would, in my opinion, make title 18,
section 1001, of title 18 applicable to false statements made to any
three branches of the Federal Covernment. Individuals who know.
ingly and intentionally deceive or issue fraudulent statements in
dealings with any branch of the Federal Government should in my
opinion be prosecuted to the fullest extent of the law,

As a former Federal proseeutor in Mewark, NJ, [ know firsthand
the importance of section 1001 of title 18 In my opinion, this is a
critical provision of law which protects the Federal Government
from potential waste, fraud, and abuse.

Mr. Chairman, last November we were elected to serve the
American people and not ourselves. Without the pretections of see-
tion 1001, we have subjected the legislative and judicial branches
of the Federal Government to a Pandors’s box of potential abuse.
For this reasen, 1 applaud this subcommitiee for taking swift astion
on this imporiant matter, .

Mﬂf legislation, if enacted, would restore section 1001 of title 18
to the status quo prior to the Hubbord decision. Members of Con-
%'ress, congressional staff, and those who conduct business with the

islative and judicial branch of government must be held respon-
sible for their actions. I am concerned that without a vigble Federal
false stutement statule, Government officialz and others will be
able to engage in acts of fraud and misconduel againet the legisla-
tive and judicizl branches of government, without fear of retribu-
tion.

Much of the attention surrounding the Hubbard decision has fo-
cused on Lthe applicability of section 1001 to Members of Congress.
Hection 1001 in the past has beon used to prosecute Members of
Conpress who lie on their financial dizclosure formes, initiate ghost
employee schemes, knowingly submit false vouchers, and purchase
personal poods and services with taxpayer dellars. Without a viable
false statement statute, as HR 1678 would maintain, these erimes
may very well o pnpunished.

[ would now like to address an apphcation of section 1001 that
may concern some members of this commitiee and others else-
where, In United States v, Poindexter, the Court held that section
1001 was not enly applicable to folze claims by Members of Con-

54, but also to false testimony by executive branch officials Lo

ongress. As a member of the (Jovernment Reform and Oversight
Committee, thiz appheation of section 1001 is of critical importance
to me.

COne of the primary responsibilities of Congress is the oversight
of the various functions of the Federal Government. Congress often
makes legislative decisions based in part on testimony or informa-
tion received {rom the executive branch and nongovernmental wit-
nesses. We penerally operate, and rightfully se, on the assumption
that the testimony we receive from various Government officials is
aceurate and truthful. Many would suggest that it's the enforce-
ment mechanism provided section 1001 of title 18 that ulii-
mately protects the legislative branch from false statements. It is,
I believe, for this reason that both Chairman Bill Clinger of the



