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INTRODUCTION.

e

THE present work was undertaken, in the first place, in order
to supply the want of & concise work on the Law of Partner-
ship; and if this were all, it would be needless to say much
by way of intreduction, Dut the form I have adopted is not
yet familiar enough to be umed without some words of
explanation ; the adoption of it, moreaver, commits the writer
to certaln opinions on matters of much wider range and
importance than thosubjeet actually handled,  Those opinions
are still far from being established, and one who attempts to
exemplify them in practice is in some sort thereby bound to
aet forth his undenstanding of them, and to bear his part,
however slight it may be, in their justification, My desire
bas been to follow to the hest of my power the example set
by Mr. Justice Steplien in his * Digest of the Law of Evidencs,
and repeated by him in the yot more weighty and diffienlt
work of a ‘Digest of the Criminal Law.” This being said,
“it is almost superfluous to say that I agree with him in think-
ing the Indian Codez a desirable model for the exposition of
English law, by authority if possible, but if and so far as that
is too much to hope for, then by private endeavour; and that
I likewise agree with the reasons which he has given for that
opinion both in the introduction to his ‘Digest of the Law
of Evidence' and on varfous other oceasions. Some of those
reasons, however, [ may without presumption try to restate in
my own way, this being a topic on which repetition is certainly
not vain in the sense of being needless; and it seems also
o 2
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proper, in addition to this general statement, to explan why
the subject of Partnership appears to me a specially fit oue
for an experiment of this kind.

The method of stating the law in general propositions
accompanied byspecific Illustrations was introduced into Indian
legislation by Macaulay, though not brought into operation
till many years afterwards, and to him the merit of the nven-
tion is chiefly if not wholly attributablo! Tt secms to me the
greatest specific advanee that has been made in modern times
in the art called by an ingonious writer  the mechanies of
law-making” We should by no menns undermie the gradnal
improvements ef detall, the introduction of orderly arrange-
ment and entting down of prolix and slovenlty drafting, which
have made recent Acta of Parliasment comparatively readable ;
but Maceulay's invention stands on a different level. It is
an instrument of new constructive power, enabling the
legislator to combine the good points of statute-law and case-
law, such as they havo hithorto been, while avoiding almoet
all their respective drawbacka.

Cage-law gives particular instances and concrete analogins,
from which goneral rules may be inferred with more or less
exactness, and their application to new imatances prodicted
with more or less certainty ; but it does not, sirictly speaking,
lay down general propositiona beyond the limits which happen
to be determined by the precise facts of each case. Every
decided case does within these limite affim a general pro-
position, with the help of the fixed understanding by which

" pur Courts are governed, that similar decisions are to be given
on similar facts. Tt involves, namely, the deeision of all

! Traces of the ides may be found in Bentham. He proposed to give
in the body of a Code a rouning accompaniment of authoritative ressons
and explsuations, which might have dealt more or less in specific
instamces ; and such instances do ocear in the ¢ Bpecimen of a Penal Code!

{Works,vol. i), Put this amounts at most to & very vagoe foreshadowing
of the Angio-Indian method,
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fature cases exactly like it, and also of all such gs, though not
exactly like it, may be in the opinion of the Court so nearly
like it that they ought to follow its analogy. The investiga-
tion of the likeness or unlikeness of the facts of different cases
for this purpose is often a matter of great difficulty and nicety,
and the power of forming a judgment on such questions can
be acquired only by legal training and experience. Thus the
framework of case-law consists of the statement of a great
nurnbor of sets of facts, together with the legal results which
have been decided to follow from them: the generalities which
make it possible to state the law in & connocted form are
supplied by a process of discussion, inference, and comment
carried on partly by the judges themselves in dealing with the
eages, partly by private text-writers, The inspection of such
a work as Fisher's Drigeat will give in a-short time, even to a
lay reader, & tuch hetter notion of the mannor in which
English case-law is constracted than can possibly be given by
any description. Tn the result, enr English case-law, or any
other system develeped in substantally the same manrer, has
the great advantage of being full and detailad, and of pre-
serving the memory of the remedies administered to the
practical needs of men's affairs in a record rich in experience
and fruitful of suggestione.  But there is no scenrity for com-
pleteness, and imperfect security for consistency. While in
some departments no possible serap of mint or anise or cwmmin
seems to remain unboted, in others we may still wait for
authority to give a certain anewer on the greater matters of
the law; we have decisions of the most elaborute minuteness
on the construction of docmments, and questions of substantive
“principle which arc both important and elementary remain in
an unsettled condition, And the system of graduated autharity,
an excellent one as far as it goes, which makes the decision
of a Court of Appeal binding ou all Courts below it, and the
decision of the Court of final appcal binding on all other
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Courts and on itsclf;! does not prevent co-ordinate and con-
flicting decisions from standing side by eide for an indefinite
time. Case-law, morsover, is intelligible and accessible only
to experts, and to them only with an expenditure of thought
and labour often utterly disproportionate to the end in view.

Statute-law, on the other hand, gives general propositions
in definite tenus, but s serously deficdent in omitting to
give particular instances, which in our present system are
wholly left to be filled in afterwards by jJudicial decision,
so far a3 occaslons may present themselves, Nor 15 it to be
supposed that this want exists only in the peculiar circum-
atances and habits of Englisk or Eoglish-bom jurisprodence,
or iz folt only by English lawyers. Buch a supposition, if
entertained at all, may be corrected by a moderate aequaint-
ance with the Roman commentaries on the Edict which
are partially preserved in the Dhpost, or still botter the
various modern editions and expesitionz of the French
Codes.  Tho closely-packed volumes of the * Codes Annotés’
present us, in fact, with a French counterpart of Fisher's
Digest; the chief points of contrast being that in the
French work the decisions of the Courts and the opinions of
text-writers, being of equal importance, are indiscriminately
mixed up, and furthcr that, inasmuch as neither decisions
nor opinions (however highly esteemed) have any binding
authority, and the number of Courts of co-ordinate jurisdic-

! Even when a declsion is affirmed on appeal by reason only of the
House of Lorde being equally divided, the decision remaing hinding on
the Honee of Lords itaelf in subsequent casea. This happened in the
case of I. v. Millis, 10 CL. & F. 534, which woe afterwards expressly
m.u.lplimr] aa biluli.ng in Bagmrah v. Bemm]'.ah., 9 H. L. C. 274 {sev st p.
238): see aldo Bright v. Sution, 3 H. L. C. at pp. 388, 301, Afteriey-
Feneral v. Dean end Canons of Windror, 8 I, 1. C. 368, 301, However,
even & Court of ultimate appeal may reconsider questions which the
non-appearance of a respondent has formerly compelled it to determine
ex parte. This was done by the Judieial Committee in the ecclesinstical
appesl of Ridedale v. Clifton, 2 P, I at pp. 277—8, 3056307,
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tion is far greater than with ws, there i3 apparently n. limit
whatever to the amount of eonlict thut may arise.  So tuat,
whereas oo simple questions the law of France is in geveral
easier to be known than the law of England, yet on a com-
plicated question, which for this purpose nieans any question
on which experts may reasonably Jdiffer in their way of
congtruing or supplementing the Cude, the law of France
must be, as it appears to me, almost infinitely more difficult
to ascertain than the law of Eugland, or, strictly speaking,
not capable of being definitely asenrtained at all Thie
state of things, it may be said, is in great measure due to
carelessnass and omissions on the part of the original framers
of the Codes, want of eubsequent revision, and other causes
which the French leislators might and ought to bave fore-
seen, And this, indeed, i« the case; novertheless I think
that on a comparison of the *Codes Aunctds’ with the
Anglo-Indian Acts it is imposaible to resist the conclusion
that if the French Codes, the text being even as it now 1s,
had been accompanied by & modorate number of anthorita-
tive illustrations, an immense amount of diseussion and
litigation would have been saved. To come baek nearcr
home, one is strongly tempted to comsider how great im-
provements might have been effected in most of our Acts of
Parliament, from the Statute of Frauds dowanwards, by a
judicions use of the Awnglo-Indian method. It would have
diminished, at any rate, the risk of elaborate eimetments
almost fresh from the Queen’s Printers being pronounced,
when they came to be applied to existing facts, to be
explicable on no other hypothesis than that they were intended
to puzzle the Court of Queen's Bench ; but this i=a topic on
.which it is hardly safe to enlarge, lest one should unadvisedly
speak of the wisdom of the Legielature more lightly than
beseems an English citizen and servant of the law, This
much, bowover, T may say, that the style peeuliar to parlia-



