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To
The Hon'ble Bir WALTHR MORGAN,
Chiaf Justice of the High Court,

My prar CHIEF JUSTIOE,

It gives me great pleasure to be allowed to dedicate
this little work to you. My sim has been not to codify
the Hindu Law or to add to the already large amount of
information concerning it which the labors of others have
brought within onr reach, tmt merely to express and
arrange it in such a manner that the codifier of the future
may find the material ready to his hand and that in the
meantime each proposition, of which it ecomsists, may be
exposed to that general criticism, which is essential to
sound and wise legislation. It is with reference to these
objects that I venture now to commend it to your good
will and that of the Profession.

Believe me,
My dear Chief Justice,
Your faithful Servant,

H. 8. CUNNINGHAM.






PREFACE.

——

Tue rulings collected in the present volome have been
arranged in such a form as may indicate the possibility of
their ensctment in a Code if ab any time hereafter the
Government should eonsider thiz desirable. Every student
is familisr with the excellent treatises in which the sources
of Hindu Law snd its gradual development into its present
form ere explaired, and I have aimed at nothing in the

regent digest but to state the doetrine, finally laid down,
in & series of short, distinet and carefully worded propo-
sitions.

At present the law is to be found (1) in the primitive
texta and the authoritative commentsries thereon, which,
though of course, of the highest possible interest and
importance, are not only in many ingtances obscure or
contradictory, but have in nmmberless particulars been
superseded by custom, and so become obsoclete; (2) in
treatises of more or less research and anthority, especially
the standard works of Mr. Colebrook and Bir T. Btrange;
{3) in the Reports of the Law Courts in India and of the
Judicia]l Committee of the Privy Conneil.

The combined result of the two Iatter agencies has
been to carry through to a great exteht the process of
ascertaining what portions of the ancient Hindu Texts are
binding Law as opposed to mere moral precept or advice;
what portions sre to be regarded as religious duties
a8 opposed to legal duties; what portions are mere -
excrescences dne to the period of extreme Brahminical
supremacy snd may be disregarded aliogether; what por-
tions, though unquestivnably belonging to the ancient
Codes, have been gradually superseded by the progress of
society to a condition for which those Codes were never
intended snd to which they are to a great extent inapplicable.
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This has been of course a most difficult and delicate
procees ; and the Law Courts have from time to time
experienced great embarrassment either in determinin
not' to enforce parts of the written law on the groun
of their having become obsolete, or in applying the
law to a state of. things for which it did not provide.
extent of a Hindo’s Testamentary power, for instance,
was a matter which, ns the testamentary *power waa
unknown to the ancient law, the Judges were driven to
decide, as best they could, by snalogy, convenience and cus-
tom. On the other hand the nniversal practice as to consan-

inity in marri is in direct defisnce of the clearest
precepts of the ancient law and can be upheld in cur Courts
f:lljr on the ground that custom has superseded the written

- :

A task, beet with diffieulties g0 grave, depending in a
la mensure for ite solution on the personal researches
anrgeindependant exertions of various minds, involved of
conrsa numerous divergencies of opinion and s large
accumulation of the materials on which these divergent
opinions were based, Bir T. Btrange’s work has been
in the hands of the public for nearly fifty years. The Courts
of the Presidency towna have been at work for a century,
with the assistance, at first, of nalive expositors of the law
and, subgequently, of the additional translations of ancient .
Treatises which the labors of Banscrit scholars brought
within their reach : thousands of decisions have been given,
those decisions again have been eriticized, affirmed, modi-
fied or set at nonght : the result is s large mass of material
from which the law may be extracted, and a correspond-
ingly large amonnt of nncertainty as to what the law, so to
be exiracted, really is. How great that uncertainty is—how
faltering and wvaghe the utterances of anthority often are—
how complete the revolutions of doctrine that our Courts
from time to time undergo, are points on which there is, I
believe, no difference of opinion among those who are in any
degree familiar with the present administration of the law.
Buffice it to aay that the nneertainty sffects every detadl of
Hindu life from first to last. Moreover, not only are there
seriond differences of opinion, but where there is agreement,
the doctrine is laid down in language sometimes loose and
inscourate, sometimes argumentsative or rhetorical, some-
times with reference to some particulsr set of facts which
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render it an inaccnrate exposition of the general law,
slmoat always surrounded by sn envelopment of circum-
stances, necessary to be considered for the. decision of the
particular case, but unnecessary and therefore obscuring, ns
regarde the exact point of law to be determined. l;j'.Tl:m
student, who starts with some primitive Text, finds it .
contradicted by some equally venerable authority, explained
into new meanings by the glosses of commentators, inter-
reted one way by one Court and in another by a second,
th decisions modified by a trimming judgment of a third,
arrives ab the end of his inguiry, ocertain of nothing but
that certainty is unattainable.

Nor does this state of things possess the merit of satisfy-
ing those, whom, st any rate, 1t might be supposed to please,
the acholars who have made Hindu Law their especial study
and regard it with eepecial interest. Omn the contrary it s
from Banscrit echolars that come the londest protests against
misspplications or misinterpretations of the ancient Texta,
and two civiliana are, I understand, at this moment engaged
on worke which have for their object to show how wifaly
our Courts have departed from the primitive canon.

The firat remedy for this state of things appears to be
for some ome to endeavor to express the general resulta
arrived at in a form enfficiently distinct and conciss to
allow of ita correctness being readily tested. So long as =
legal doctrine is, so to speak, in golution, diffused throngh
some bulky material, and concealed thereby from exsct
obeervation or crucial experiment, the difficutty of sccurately
crificising it, ascerfaining il precise foree, detecting its
unsound parta, separating it from exitranecns matters, ia
enormously increased. It is only when it 18 stripped of all
adventitions surroundinge and made to étand cut in naked
gimplicity that we are able to judge properly of its claim to
acceptanoca.

I bave endeavoured therefore throughout this work,
while adopting aa far as possible the language in which tha
sothoritative exponents of the law have thought fit to ex.
press it, to state the docirine in each instence in language,
which, however crude, barsh or inslegant, shell, at any rate,
convey with distinctness and completeness the precise
mesning intended. Thik ie, as it seems to me, the one great

»
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desideratum in a law book, and the only beanty or elegance
of which legislative Iangusge admits,

I have no doubt that I shall be found to have frequently
failed, and I shall trust to the good offices of my critics
hereafter to set me right where ignorance or inadvertence
hae occssioned a lapse. But I believe that the following
pages will be found to contain a statement, on the whols
correct, of the results at which the Courts have arrived in
their interpretation of the law, sand that I shall have done
‘a wseful work in exhibiting those results in & manner
pufficiently intelligible and compendious to bring them
readily within the ken of any one, whether student or not,
who wishes to have a distinet ides of what the Hindu law is.

My prineipal motive, however, for giving the work its
present form is that T hope thereby to help forward what
seems to me the greatest pessible desideratum for the
country—the codification of the law.

The prejudice which at one time was felt in certain
uarters a.fimt. legislation, sud especially sgainst legis-
tion for the purposes of codifieation, and which ten years
Bir H. Maine felt sufficiently general and strong to
mand expresa notice in the Legislative Council, has, I
ine, ab the present day, either wholly ceased, oris
confined to such narrow limits aato be entirely unimportant,
Civil officers have come to recognize the truth, that, thongh
the existence of any law is a restriction, occasionally incon-
venient or distastefu), on their freedom of action, yet that,
if there is to be a law, the more clearly it is arranged and
expressed, the easier i the task of those whose business it
is to adminigter it.

Successive repealing Acts bave been driven with courage
and snccess through the wilderness of obeolete, contra-
dictory or superfluous enactmenta which at one time beset
every department, civil or criminal, of Indian law; and,
so far as the sdministrative machinery of the country is
concerned, it may be said that, thongh much room still is
left for improvement in detail, the work of legislation has
either been completed or has heen advanced to a stage at
which mrgplahiou may, st no distant date, be reasonably ex-
pected. Several grest chapters of general law——Contracts



