DIFFERENCE OF SEX AS A
TOPIC OF JURISPRUDENCE
AND LEGISLATION



Published @ 2017 Trieste Publishing Pty Ltd

ISBN 9780649284665

Difference of sex as a topic of jurisprudence and legislation by Sheldon Amos

Except for use in any review, the reproduction or utilisation of this work in whole or in part in
any form by any electronic, mechanical or other means, now known or hereafter invented,
including xerography, photocopying and recording, or in any information storage or retrieval
system, is forbidden without the permission of the publisher, Trieste Publishing Pty Ltd, PO Box
1576 Collingwood, Victoria 3066 Australia.

All rights reserved.

Edited by Trieste Publishing Pty Ltd.
Cover @ 2017

This book is sold subject to the condition that it shall not, by way of trade or otherwise, be lent,
re-sold, hired out, or otherwise circulated without the publisher's prior consent in any form or
binding or cover other than that in which it is published and without a similar condition
including this condition being imposed on the subsequent purchaser.

www.triestepublishing.com



SHELDON AMOS

DIFFERENCE OF SEX AS A
TOPIC OF JURISPRUDENCE
AND LEGISLATION

ﬁTrieste






DIFFERENCE OF SEX

AS A

TOPIC OF JURISPRUDENCE AND LEGISLATION.

BY BHELDON AMOS, M.A

Or the faner Temple, Boarsiser-of-Law:
Profesie of Joraprudace, Duitebsity College, Loddon.:
Aduthor of
# Modern -Thaories on Church and Sate,' * Codifemin in Eagplind and fe Bold of ¥ew Forl, de

‘0§ Bely cumienier, Evfporas uh yapilére.

LONDON :
LONGMANS, GREEN, AND CO.
1870,

L5 Y b,



CONTENTS.

I IsTRODURTION . ; 3 §
1I. Soctar (RGAKIZATION i . .

III. Msnrmisom . . . . . .
1. As reepocts Stafus
2. As veepects Divores
A As reapects Ownomhip

TV, Srectsy LESELATIOR FOR WOMER

1. Guardisoghip of Womon

2. Tostriettons in Cupmni'.. of Dwmng and of ‘%unnppdutg

to Rirhta of Ownership
3. Educstionnsl Fudowmenta
4, Limitgtion of Dcnupatinna
6. Employment of Women 1n Factaries

8. Inapoction of Conveniuel Estallishments

7. State Regulation of Prostitution
V. Porrrioar Carsorry o WouMER

VI CorcLosmos .

v

FidE

3
0

T

0
16



DIFFERENCE OF SEX

A8 A

TOPIC OF JURISPRUDENCE AND LEGISLATION.

— e Oe—

L—=INTRODUCTION.

It might almost have seemed a position too obvious
even to insist upon, that all particular legislative
questions sffecting women, as distinguished from men,
must give place to a prior discussion as to the true
place which women must finally occupy in the gene-
ral organisation of society. Now, any idea of such
an organisation presupposes a distinet theory of the
nature and function of marriage, as the critical fact
upon which all social organisation, of whatever degree
of development, ceaselessly hinges. And yet it
strangely happens that modern political philosophers
have, with few exceptions, hitherto begun at the
other end. They have ventured upon no broad
conception of social organisation. They have enun-
ciated no consistent and comprehensive theory of
marriage and divorce. They have only brought to
light particular mjuries which women bave long
guffered, and they have invoked one and another
legislative measure for the remedy of those injuries.
4l



4

It is unfortunate that thus much of the best work
‘by which the minds of men and women have been
quickened has to be done over again from the very
first. The troe position of women in relation to men
has to be ascertained and defined, and thereupon the
extent to which law can wsefully co-operate with
other more delicate and potent instruments finally
determined. The question lies at the very thresh-
old of the sciences of Jurisprodence and Legis-
lation, in the broader sense of this last term, in which
it 18 nearly synonymous with general politics. It is
concerned with one narrow, though deeply momen-
tous fact, out of all the jointly physical and ethical
facts to which the jurist, who deals with the formal
structure of all possible systems of law, and the poli-
tician, who deals with the materigls of which a
particular legal system ought to be composed, are
alike compelled to attend.

Laws affecting to regulate the relation of the sexes
to each other huve probably been, in all countries,
more completely determined by unreasoning instinets
and savege usages than any other laws whatever.
Owing, also, to the marvellous tenacity and compli-
eation of sentiment which at once exalts and em-
barrasses this matter, there are no laws which are so
difficult to change. Here, more than anywhere else,
the modes of feeling of the whole community have
to undergo a decisive alteration before bare logical
reasoning on the subject can be so much as even
tolerated. Criticism of the existing law must be
accompanied by an ever-widening and deepening
apprehension of the true condition of things which the
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law promotes and substantiates. In order to bring
about a beneficial change in the law, a clear and
popular conception must be formed of what is wanted
in the future, together with a precise recognition of
the limits of the provinces of law and moral anthority
to be observed in providing for that future. Itis
proposed here to sketch out the lineaments of a true
human society, such as, by developing and exercising
to the full all the latent possibilities of the race, will,
the more nearly it is attained, clevate, rather than
debase and corrupt, every individoal man end woman.
The history, ancient and modern, of the political
philosophy of sex will afford at once the best possible
example and condemnation of erroncous methods of
approaching the more universal problem.

IIL—80CIAL ORGANISATION.

The customary form in which English writers have
propounded the problem involved in the present en-
quiry has been the following. It has been noticed
that in all countries and all times {with the rarest ex-
ceptions) woman has been treated, both socially and
legally, as in mnearly every respect subordinate and
inferior to man. Public opinion, domestic manners,
political institutions, and positive laws have unani-
mously stamped and riveted this conception of the
inequality, for nearly every purpose, of the two sexes.
It is argued upon these facts that (1) this historical
subordination of one sex to the other was the result
of nothing else than a gross and arbitrary usurpation
of power on the part of the physically strong over the
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physically weak ; that (2) whatever actusl differences
exist at this day between the mental and even some
of the physical capacities of men and women, all such
differences may reasonably be sttributed at least as
much to the fact of such diversities of social and
political treatment as to differences of physical atruc-
ture, or to any other actual differences of a less pal-
pable kind ; and that (3), if hereafter women be
treated, for the purposes of law, political action, and
socizl existence; in the same wey exactly as men, the
differences between the sexes will finally be reduced
to the smallest possible amount.

Now, the historical fucts assumed in the abcve
reasoning are nndoubtedly true, and the canse found
for those facts in the tyrannical aud selfish habits of
mankind 18 & ‘true cause’ likewise, There lurks,
however, & very serious and pernicious error in the
implied, though not expressed, propositions, to the
effect that differences between the sexes are in
themselves an evil, and that the tendency of equal
and uniform legislation for the two sexes is to eradi-
cate those differences rather than to deepen and
intensify them. It is here contended, on the other
hand, that (1) while the alleged inequality between
the sexes is a cruel and dangerous imposture dating
from the most barbarous times, nevertheless diffe-
rence between the sexes, in the nature, function, and
quality of mind and spirit, a8 well as of bodily struc-
ture, is an element in the constitution of social life
80 precious and excellent that apart from the plenary
recognition of it any high degree of civilisation would
be simply impossible. It is contended, again, (2)
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that legislation has hitherto erred by confusing the
true character of the differences separating the sexes,
and only by the greatest atfainable uniformity of
legislation for both sexes can the essential differences
between them manifest and express themselves in the
most effectual and unmistakable way,

Contrasting a very primitive state of society with
a highly advanced one, the former is seen to be com-
posed of elements atomic, mutuelly repulsive, hateful,
and hating one another. 'The latter is pervaded by
facts and notions implying every degree and kind of
reciprocity of funetion, mutuslity of sentiment, and
relationships indefinitely mult1phe& in the most
variegated forms, -

These last fucts and notions are not confined to the
grosser fields of economie policy and merely social co-
operation. The whole life of the nation, in its subtlest
form, hangs in suspense upon them. A thousand
modes of sensibility are kepi in assiduocus action
through nothing else than their prevalence. It is
not only that under these social conditions men do
more work, and do it more quickly and effectually,
but that, in and through the very process of work-
ing, they learn to experience an indefinite number of
mysterious emotions in respect of each other which,
in their aggregate, constitute the corporate energy of
the nation. Politics, Iaw, industrial and commercial
interests, as well as literature and the conscious com-
munication of thought in all forms, are only the
cloaks and instruments of thia magnificent, though
constantly secluded, activity. This illimituble range
of reverberating sentiments is the most characteristic



