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PREFACE.

Tars hook is intended to be, in the first place, & eonvenient eollac.
tion of authorities npon the law of malicions proseention; and, in
the second place, a demonstration of the faet thut the old doetrine,
that the question of reasonable and probable eanse is a gquestion
for the Court, has lost its vitality, and that the doty of doter-
mining that guestion has, by an ingenions bot rather enmber.
some process, been transferred from the Court to the jury.

I see no resson—at least no reason in the nature of the
subject—why the Legislature should not recognize and indorse
the change which, as I have explained in the texf, I hold to have
been finally consummated by the judgment of the Hounse of Lords
in Abrath v, The North Hostern Roilway Compeany. I think
that a conveniont way of doing so would be to enact that in all
fotura actions for malicions proseeution the plaintiff should be
entitled to recover on proof that the defendant instituted the
prosecution against him either without honestly believing him to
be guilty, or withomt having a ressonable ground for believing
him io be guilty; and that whether the defendant’s gronmd for
balieving the plaintiff to be guilty was reasonable should be—as
the judges have made it—a question of faet.  In my opinion, this
represents the substance of the existing law, and wonld relieve
the judges of the fietion wherehy at present they ask the jury
whother the defendant took reasomable means fo ionform himself
of the true facts of the case, and whether he honestly believed in
the plaintilf’s guilt, and on beiog told by the jury that be did or
did vot, held that he had or had oot ressonable ecause accord-
ingly.

I sea no reason why the necessity for proving malice should ba
retained. It is ineffectusl, becanse the jury are at liberty to infer
it from the want of reasonable canse, and it is now the jury and
wot the judge who decide whether or not & want of reasonable
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ennsn hns beon proved. It is almost impessible to imagine & jory
finding that the defendant honestly believed Lis ease, that he had
not taken reasonable means to discover the tenth, and that he had
not been sctuated by any “indireet motive”

Tt might nlso be convenient to settle by legislation the undecided
question whether u corporation aggregate ean be liable for mali-
cions proseention.

Chapter VIL, which deals explicitly with the topic of the pro.
vinces of the Conrt and the jury as to reasonable eanse, is equally
applicable to the torts of malicious prosecntion and false im-
prisonment, and Chapter VI nearly so. The question what is
reasonable canse for suspicion iz identieal in both torts, but in
fnlse imprisonment farther guestions arise of considerable in-
trieacy, depending upon the rights and duties of constables, and of
persons who are not constables, in the matier of arresting sms.
peeted persons,

Sinee the book Las been in lype the Standing Committes on
Law of the House of Commons has introduced into the County
Courts Consolidation Bill a elause giving to County Courts juris-
dietion to eotertain actions for mulicious prosecution. Should
this provision become part of the law, I hope that it may increase
the number of those to whom this book may be usefnl.

H &
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