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UTI POBSIDETIS.

In the discussion of the pending gquestion, much
prominence has at times been given to the subject of
Uti possidetis. Hepecially is this the case with the
Arbitration before the President of France, in which
the represeniatives of Colombia (predecessor of Pan-
ama} endowed the pbrase with an importance alto-
gether factitions, making if, indeed, in the form of
the Ui possidetiz juris, the very foundation of their
argument, This was all the more remarkable, because
the words I/t possidelis, as we shull hereafter more
fully show, nowhere oecur in the treaties between
the two countries, Nevertheless, the use which haa
been made of the phrase rendera it necessary to pre.
sent the matter in its various mapects.

I. Omaw or Tan Team Urt PossmoeTrs.

The term 747 possidetis i derived from the Roman
Law, in which it designated an interdict of the Praetor,
by which the disturbance of the existing state of pos-
sesgion of immovables, as botween two individuals,
was forbidden. As to the precise origin of the pro-
eess, which lay outside the domain of the regular .
legis actiones, writers are not agreed. They also dif-
fer as to whether protection of the better right or
prevention of a breach of the peace was the primary
ground of the magistrate’s intervention. Niebuhr,
whose view has heen widely accepted, finds the origin
of the procedure in the measures resorfed {o for pro-
tecting the occupants of publie lands, who, although
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they could not shew an original title and therefore
could net maintain an action founded on ownership,
received in their oceupancy the recognition and sane-
tion of the State. To the possessor there was awarded,
on the strength of his possession, the right to be free
from disturbance by his adversary. Te this extent the
interdict served, in effect, in place of a regular title.
In course of time, however, the interdict came to be
nsed as an ancillary process, for the paurpose of decid-
ing which of the parties, as possessor, should have
the advantage of standing on the defensive in a litiga-
tion to determine ownership. The formula employed
hy the Praetor was: Ut eas aedes, quibus de agitur,
nec vi nec clam nec precovio alter ab altero possidelis,
guominus tla possideatis, vim flert vefo.

““Ag you possess the house in question, the
one not having obtained it by foree, elandestine-
ly, or by permission from the other, I forbid
force to be used to the end that yon may not
continue so to possess it.'’

Or, &5 translated by an eminent anthority:

“Whichever party has possession of the
house in question, without violence, clandestinity
or permission in respect of the adversary, the
violent disturbanee of his possession I pro-
hibit.'™

The right of the possessor was not affected if his
possession was begun by viclence, clandestinely or
by permission as regards any other person than the

* Muirhead, Historical Introduction to the Private Law of Rome,
and ed., 1899, p. 208,
' Poste, Gaii Institutionum, ed. 1871, p. 506
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adversary; and, as to the latter, there was simply a
prohibition te disturb the steius guo, even the ques-
tion as to which of the parties was in possession and
whieh was ferbidden to interfere being left open?®

“*In claiming,** says Sohm, “‘an inferdiet, the juris-
tic possessor claims, at the same time, & declaration
recognizing his jurisiic possession, discontinuanes of
the disturbanee, and damages for the disturbance which
has already taken place. No one, however, is deemed
a juristic possessor for purposes of this interdiet, un-
less his juristic possession was acquired nec vi nec
clam nec precario ab adversario, A person who haa
aoquired juristic possession from his adversary in
the suit either ¥4 (i. e. by foree), or elam (i. e. clandes-
tinely, anticipating the opposition of his adversary
and secretly evading i), or precaris (1, e on terms
of revocation at will, no binding transaction being
eoncluded with the grantor), is not held to have joristic
peesession for purposes of the possessory suit, the
juristie possession being deemed, on the centrary, to
vest in the adversary from whom the thing was ac-
quired vi, clam, or precarie,’™

“The interdicta Uil possidetis and Uirubi are,’’
says Moyle, spenking of the time of Justinian, ‘‘for
retaining possession, and are employed when two
parties claim ownership in anything, in order to de-
termine which shall be defendant and which plaintiif;
* *® * Where the dispute relaies to the possession
of land or buildings, the interdict called U#i possidetis
in employed; * * * In Ut possidelis the party
in possession at the issue of the interdict was the win-

' Muirhead, p. 347.

*1 Sohm, Institates of Roman Law (1010}, p. 310




