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DEFENCE.

T am called to answer helore you to cliarges preferred
against me Ly the Honorable Secretury of the Navy., Heis
my ueenser and prosecutor. The time when, and the eir-
cumslances nnder which the prosecntion was inaururated
vary elearly indieate that the hovorable Scerotary conceives
hig official reputation to be, to some extent, 1||\'chd in the
issne.

The eveuts involved in the first and second charges Lad
their inception wuore than a year ago, und wore [ally fermi-
nated ou the 1dth of June, 1883, Ou the 201k of Fobraary,
1868, T hoisted my flag on board the Tnited Siates steam-
lip Vanderbilt, and on the same day addressed &n ofieial
dispatch to the Seeretary of the Navy, dated on oad that
vessel, informing him fally and frankly of what T had doue,
and foreshadowing, us fur us I then could, wmy intended
tuturc movements.  This dispateh was reccived ai the Nuvy
Depariment on the I0th day of April, 1863, Between the
26ith of February and the 13th of Tnue, when 1 teanslereed
ty flag to the United States steamship Alabaia, and placed
the Vanderbilt onder the command of Licutenant Baldwin,
I addressed to the honorable Beeretary over thirty other
dispatches, all duted on board the Vanderbilt, giving from
time to time the details of my operations with her, and all
which were in due timo received at the Navy Dopartment.
During the same period Treceived communieations from the
Secretary of the Navy, written after he was fully apprised
that T had tuken the Vanderbilt under my command ; of the
service to which I hiad dovoted her; aud the ergises T had
made with ber ; but neither then, por snbsequently—ueither
whilst I was in command of ler, nor sin¢e my retirement
from the active service—did [ ever hear one word of com-
plaint, one murmur of dissatisfuction, regarding my con-
duet.
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During &l this time the rebel eruisers have been roving
unrestrained upon the seas, terrifying our merchant ships,
and comimitting fearful bavoe upon onr commerce, The just
expectations of the conutry have not been met by their cap-
ture or destraction. Tt seems to be supposed, aud poerhaps
traly, that for this failure somebody is to blame, and the
Lonorable Secretary on his purt seems to have suppused it
Wag necessary to give to adisappoiuted and (issatisiied pab-
Tie somo explanation of the failure.  Accordingly, the hon-
vrable Beeretary in his report, dated December Tih, 1863,
sl Taid before Comgross ol its prosent session, attributed to
me the grave offense of having “wholly defoated the phins
of the Drepartment for the caplare of the Alabanm, Florida,
and Georgia,”  This report was poblished, and sent abrond
to the world. T fult that 1 was mest unjustly sssailed, nay
erndemned, without having been ealled upon by the Secre-
tary for an explanation of my condnel in taking possession
of the Vauderhilt, and vsing her tomporarily, for the protec.
Lo of our comwmerer ; in breaking up the ecntrabund trade
of the rebels, and rondering othér valoable and impor-
tant servines to the Government; ad 0F this report wis
permitted to go withont eontradiction from me, it conld not
but be very damaging to my character. My repuiaiion,
entned by forly-five yoars of arduoas, perilous, and ineessant
Loil in the service of wy conutry, is as dear to me as the
Scereiary's can lie to bin Towed it ot only to myseli,
bnt also those who sustain to me the noarest, dearest, and
tenderest velations in Tife, to protect that reputation from
being unjustly tarnished. The instinet of selfdefense is
Wiriversal,

T was not willing to bear the erroncons acensalions of the
Becretary in big anuual report, and be helil up Lo the coun-
try as the canse ot the failure of the Navy Departmant to
capture the rebel pirates, of which [ was entirely innocent,
Indignunt that T should have been selectsd and, as [ con-
ceived, unjustly assailed in the moest publie manner, as
goon a2 the attack vpon me was brought to my notice, on the
11th of Decembier, 1868, I addressed a frank, firm, and en-
tirely respectful letter to the Secrelary of the Navy in vine
dieation of myself,

Tt was not till after this had oceurred that it was digeoy-
ered that the good of the publie serviee required that I
shonld be brought before o court-martial to answer for my
action in regard to the Vanderbilt. Tvery incident con-
nected with my use of her had long been in the possession



5

of the Department ; bat I had not been rebuaked for my cou-
duct, not even called upon for an explanation. Dut now an
issne was made directly between the Sceretary and myself.
It was of Lis seeking, not mise. Plaus had failed, and
somebody had to bear the responsibility of the failure, IfI
made good my defense, that responsibility must fall upon
the Hecretary. He eannof, therefore, but fecol deep solici-
tude as to the issue of this trial. It can be doing him no
injustice to sappose him s}gitated with a senaltive anxiety to
seenre my conviction, s reputation, as well as mino, 18
put at hazard. Buat we do not meet on cqual ground ; he
being my accuser and prosecutor las elaimed and exorcised
the prerogative of aclecting and appoinfing the judges who
are totey me.  Idonot allow mysell to question the perfeet
honor, and inflexible Integrity of the Court, or to doubt that
it will accord to me a patient hearing ; pive to the case that
seriongness of conzideration which ils imporiance demands,
and be gaided to its conclusions by conscientions convie-
tions of daty. Dut for poblic us well as private reasons, it
would have been hetter had the Conrt heen otherwise nomi-
nated, Tt was hardly just o the members of the Court that
my aceuszer shonld designate them, and enforee upon them
the responsilie, and doubitless unpleasant, duty they have te
perform. However purs their purposes, however unbinsed
their fuelings, howevar impartial their proceedings, however
junat their decision, it will be difficult for that decision to give
the satisfaction, and win the perfect and acgaiescent confi-
denee, which it ia wlwuys desirable to secure to the jndg-
ments of judicial tribunals. I complain of thi oreanization
of the Court us illegal, and in vielation of every principle of
right, and of thir and even-hunded justice. On the thres-
hold of these proceedings I objected to the jurisdietion of the
Court to try me, beeanse it was illegally constituled, having
been us T then contended, and now again contend, appointad
by & person who had no lawful sathority to appoing it. My
objection was overraled, and the trial procesded; bat that
dcn]fs not give the Court jusisdiction, if the objection was well
taren,

If uppointed by a person without lawful and competent
authority, no eonsent or gequieseence ean give it jorisdiction,
or validate its judgments. Al its proceedings ure corum non
judice and void, und onght now to be dismissed.

The fact of au ohjeetion to the jorisdiction having heen
averrnled iu the ear{ier stages of the trial, dous not preclude
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e from renewing it now, and I proceed respoctfully to pro-
sent very briefly the reasons in support of the ohjection.

I do not anywhere find an euactment in relation to the
Navy, which, in express and direct terms, declares that an
aecuser O prosecitor shall mot appoint the court to try the
eharges he brings: bot T Qo find the prdniple which forbids
i, pervading all lawe, rules, and regolations.  The law-mak-
ing power probably did not imagine that sowide a departure
from the plain and universally recognized prineiples of right
and justice would ever practieally ocenr, and, therefore, did not
expressly provide for it.  The provision of law with respect
to the Aviay, i, “that whenever a generpl officer command-
jug an army, or o colone] commanding a separute depart-
anait, shall ba the weenser or prosecutor of any oflicer of the
Avmny of the Tnited Statos undor kis command, the general
cotrl-martivl for tho hiial of such officer shall be sppointed
by tho Iresident of the United Btates."—4 Siat. af Farye,
417.

In respect to the Kavy the provision is, that ¢ Genoral
courbemartial may Le convenad as nflen s the President of
e Diited Sides, the Secretary of the Navy, or the Com-
niander-in-chiof of the flect, or commander of u squadron,
while acting ont of the United States shall deam it neves-
sary. " —32 S, 45,

hore ean b no reason fov the application of a dffforent
principle to the organization of a naval conrt-martial from
that whieh governs thu crganization of a military eonurt-
martial ; and the law above cited ynguestionably means that
when the Commander-inchicf of the lleeb s the aeenser the
court shall Le sppointed by the Seeretary, and that when the
Secrelary is the accuser the conrt shall be appointed by the
President. There is no other imaginable coutingency in
'rrhI;j-h it could become ncecssary for the Fresident to ack
uft ail,

Tu ol otlier ecases u conrt conld be properly constituted
without pesort to Li, without his interferenee. Buat o such
# case as this, whero the Secretiary is the acenser, it conld
not be. Mo oflicer of inferior anthority could ordor it, and
Congress, thorefure, provided for the precise condition of
things which hos now avisen, by enacting that the President
should Lave power ta ovder the eourt,

If this i+ hot the true constraction of the net, it has no
deffuiie and precise meaning at all. 16 could not have been
intended that the Prosident, Seceetary, and Commander-in-
abief shoald Lave coneurrent jurisdictivn, and in all cases
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exercige, or be entitled to exercise the power in common,
and indifferently. This might lead to very embarrassing
conflicts of jurisdiction. Clearly each was to have his ap-
propriate ephere, Lis separate jurisdietion, not to be en-
eroached upon by the others. in certain ¢ontingencies the
Commander-in-chief was to act, in certain other coutingen-
cies the Secretary was to act, and in yot another the Presi-
dent. The contingeney in which the President was to exer-
vise his power had artsen in this ease, but he did not set.
The Becretary invaded his joriadiction, nsnrped his authority,
and appointed & court under cirenmstances which take from
big net all legal validity, and render the whole proceeding
absolutely null and void.

Will it be contended that if a general in the Army shonld
appointa court martial to try sn oficer of whom he was the
aceuser, the proecedings of the court would be of the least
legal eflicacy or forcet Would it be any better il the Sec-
retary of War shonld appoint & court for the trial of an offi-
cer of whom he was theaccuser?  Sneh a proceading would
not only shoek the sense of mankind, but outrage ihe most
common prineiples of justice. What would be said of a
proposition, in the ordinary jndiciul forums of the covntry, to
allow the prosceutor in an indictment for libel, or other per-
sonal grievance, to select tho jury to try the party against
whom he had brogght the accueation? It would be seonted
from the halls of justice, and would deserve to be; and yet
I ean perceive no difforence in the principle of that eascand
this,

True, there iz some slight differcuee in the verbiage of the
laws above eited, relating o army and navy courtz-martial,
butnone at all iu their spirit and weaning, They mean the
sama thing ; bat, being pussed ot diflerent times, they are
differently worded. What iz expressed in the one is neces-
sarily and plaizly implied in the other. Why should safe-
gunrds be thrown around the oflicers of the Army which are
withheld from Lthe oflicers of the Navy? Why shonld these
be left exposed to an injustice from which those are pro-
teeted T could not have been intended to make a dis-
tinction, and the law makes none, In ihe one case nomore
thun in the other, has {he prosecntor the right of appointing
the court. In this ease having assumed 1o do o without
anthority, and In viplation of law, his act is nall and void,
and this Court has no jurisdiction, and ean pronounce no
Judgment.

T further ohjected to the autherity of the Court to proceed



