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DAMAGES RESULTING

FROM

ACCIDENTS TO WORKMEN

Seerod DELIVERED BY THE HoN, HORACE ARCHAMEEAULT,
ATTORNEY (JENERAL OF THE PROVINCE OF QUEREC, IN
THE LEciscative CouNciL, oN lat June, 1004,

ON MOVING THE SECOKD READING OF THE
BILL ENTITLED : AN ACT RESPECTING
COMPENSATION FoE DAMAGES
RESULTING FROM ACCIDENTS
TG WOREMEN "
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HoNOURABLE GRNTLEMEN,

The Bill of which I hsge the honour to move the
Second Reading. relates to accidents which may arise from
work or in connection with work.

We bave no special l:Fialatinn in the matter. We are
governed by the general principles which apply to delicts
and quasi-delicts. These principles are laid dewn in
articles 1053 and 1054 of the civil code. 1f they are
applied to accidents arising from work, they mean that
an egldploﬂr is responsible to his workmen for damages
caused by the formar's fault or by the fault of persons
under his control.

This is what is called Fuute Doliviuefle.

An accident to « workman may be occasioned by diffe-
rent canses. It may be caused: 1. by the fanlt of the
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master or employer; 2. by the fault of the workman or
employee; 8. by the fanlt of both.emploger ond worlc-
man ; 4. by the fault of a third party; 5 by a fortnitons
event or i1resistible force; 6. by an unknown cause.

Foult of the master or of the workman—In the two first
-enses, Lheré can he no diffienlty theofifically, in decidin
who must be held rsponsible for any damages whic
may be caused by the accident. Ae the fault is the basis
of all responsibilily, in the first case the master is held
responsible, and in the second, the workman

Faute commune.~W hen there is fanlt on both sides, the
rule established by oor jurisprudence is to appertion the
damages, and the loss is divided between both parties,
emplover and workman in proportion to the extent of
the fanlt of each. The viclim is not entilled to full
damages seeing he was parily to blame. On the other
hand, he has a right to some compensation, seeing the
other party was equally in fault. The extent of each
parly’s fault is considered and ihe loss is divided in
proportion,

This has not always been the rulé applied by our courts
of justice, and our jurisprudence fluctuated a long while
before arriving at its present state. The divergeney of
opinion was due to the difference which exists between
nglish common law and French law.

In England, the fawte commune is called contribufory
negligence; and it matiers not which is the principal or
greatestfanlt, whetherit is the employer's or the workman's
fault ; the question is merely what has been the proximate,
the immediate couse of the accident, cawsa cansans. It is
the party in fanlt who is held responsible for the conse-
quences of the accident. In France, the rule which is
applied when there is fowte commuie, is the rule previously
mentioned, viz: that ihe loss must be apportioned to the
extent of the fault of each party,

Until recently, our jurisprudemce was altogether
unsettled. In 1887, in Cadienx »s C. P. R. (29 8. C. R. p.
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170}, Chief Justice Dorion spoke with approval of the
French rale, adding, however, that np to that time the
doctrine had not bean adopted hera. Since 1887, seversl
contradictory judgments have heen rindered. But the
French rule has prevailed, and was finally sanctioned by
the Supreme Court, in 1899, in Price v Rov (20 Supreme
Courts Reports, p. 494).

Fault of a third party.—Thirdly, an accident may be dne
to the fanlt of a third party. 3 :

In this case, if the party in fault is an outsider, a
erson over whom the master has no control, the victim
as recourse against the third party alone, It is the same

rule which is applied here, namelg, that every person
is responsible for the damage caused by his fault, or by the
fanlt of pvrsons under his control. '

But if the I)art? in fault, instead of being a stranger, is
a fellow-employee, a fellow-workmean, the master or em-
ployér under tﬁe same tile is held respousible. However,
the master is held respomsible only when the fallow-
workman, whose negligence causod the injury, committed
the offense while at work in the execmtion of a daty
assigned to him by the master, Otherwise the negligent
party wonld not be under the control of the master, and
the latter conld not be held responsibls.

Here again, our jurisprudence varied, and was contra-
dicmr% for the same reason s for the fasie commune, viz:
the difference which exists in the matter between English
and French laws.

Thea French doctrine is'therale I have just mentioned :
the employer is responsible if the negligent party is in
his employ, and if he cansed the accident while in the
execution of his duties.

In England, the rale is diffarent, There, the master is
not liable if he had selected propar and competent work-
men. It is the doctrine called of Common Employment.
The workman is ascimilated to a tool. When th: master
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has furnished his workman with adaguale materials and
prop:r tools, he in not liable for any accidents which may
be caused by these same tools. Competent workmen may
be negligent, and may be the canse of some accident. In
both these cases, the master has taken every possible
precaution ; he is not in fanlt, and can not be held respon-
sible towards the vietim for the accident.

Such was the rnle of English law previous to 1%80.
Since that date, iwo statutes have altered the principle
heretofore in force, and, on that point, English law is to-
day exactly the sauwe as the French law and our own.

The first statute, passed in 1830 (The Nmployers Liability
Act of 1880), enacted that the employer would be held
responsible if the fellow.workman, whose negligence
cansed the accident, held in the establishment a prsitien
of authority over the injured man, and ordered him to do
the act which led to the accident. A second statute,
passed in 1297, {(The Workman's Compensation Act, 1887)
sweeps away thal distinction, and lays down the rule
that the employer is respongible for damages caused by
one of hia empfoyeeu to a fellow-employee, in every case,
even if the negligent workman was not in a position of
antherity over the injored man, and did not order him to
do the act which led to the accident.

In this provinee, certain judges began by applying the
doctrine of English Jaw as it existed previous to 1880.
But our jurisprudence seems 1o be settled to da{; the
master 18 alwaye liable for damages caunsed by his
workmen in the v xecution of their duties. The Suprema
Comnrt ilself sanctioned this rule, in 1887, in Robinson vs
C. P.R. (14 Supreme Court, pp. 105 & seq. Vide page
114 with reference to the gmeslion of responeability for
negligence of fellow-workman).

Fortuitous Event —lrresisiable force.—An accidenl may
also be caused by a fortuitons event or by irresistablo
force.

In such a case, there is no faunlt, either on the emplos
yer's part, or on the workman's. ;
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Therefore, as the hasis of liability is fault, each party
bears the damage caused by an unavoidable acsident, due
to & fortuitous event or irresistable force.

Unilenown Cause.—Here, again, nohody is in fault, since
the canse of the aceident is not known. No liability is
incurred either by the master or by the workman. They
both bear the damage caunsed by the accident, withount
recourse, the same as in the case of forinitous event or
irresisteble force.

Wealso mnay assimilate to an nnknown cause, the cass
where it is certain there is fault somewhera, but where
there is no evidence as to al whose door it might be laid ;
who is in fault 7 ls it the master ; is it the workman ; is
it a third party ? The victim of such an accident has no
Tecourse,

To summarize tha rules which we have just laid down,
it is the famnlt which is the basis and foundation of
liability in our law. Every person who is in fault,
{Jersunnallsr. or throngh some person under his control, is
fiablla for any accident which may result from that
aunlt.

1f there is no fanlt, as in the care of fortuitons event
or irresistable force, or of unknown canse, or again of
some fanlt which can not be fized upon sny one in
particular, each party hears the daomage incarred through
the accident.

The object of the Bill which 1 have the honour to
present is to replace, in case of accidents arising from
work, the principles which we bhave briefly examined,
namely : the theory of liability foanded upon fault, by a
new principle of responsibility. It consists in the
employers being held responsible for all the consequences
of any accident, though they be not in fault, 1o the same



