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LECTURES

CONSTITUTION OFF 'THE UNITED STATES,

LECTURIE 1.

Having presented to you, voung gentlemen, in some
former leetnres, wy views of the charncter and priociples
of the several forms of government, and particularly of the
representative and contederate, we will now proceed toa
more accurate exanupation of cur own political system,
which has been professedly constrocted upon the coms-
bined principles of popular representation and an union of
sovereign and iudependent states, 1 confidently believe
that these enquiries will resolt in the conviction that whalst
we have adopted a zystem without 4 protetype, we shall,
nevertheless, fAnd 16 emivemly ealeulared to protect ns
frow foreign ageression, amd to sccure the rt,ﬁ]]le of life,
liberty and property to every citizen of those free and hap-
py republics.

Betore we proceed however with onr task, it inay not be
improper o recall o your recollections certnin points of
our national history with whieh yow are donbtless familiar,
hut which hear too materially upon our sulyjeet o be passed
at least without a reference.

The people of the United Statez, s vou all are aware,
are composed of the descendantz of those suljects of the
British ecrawn, whe, froon varicos wotives, leld within the
iwa last conturies their native 18les aml zeitied themselves
upon this wild and desert contivent, 1t s a principle of
Diritish law that if an univhabited country is discovered
il |r|-:]::ul;{n:‘] 'I|1.r British subjects, tlie 14 uw];sh laws nre nn-
mediately in foree there; for the liw s the hirthright of
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every subjeet s =0 thot wherever they oo they carry ther
laws with them, and the new foumd country is governed by
them.{a) ‘The proposition however must be considered as
lunited by their apphicaluhty sl their consistency with the
local and political circwpstanees i which the colonists are
placed : and, moreover, by those changes whieh, in the
lape of thoe may be made by it power which exercises
the legislative anthority over them.

"-m::—h seems, indeed, to be the natural course of things,
though the poton hins been denided by =ome of our most
distinguizhed men.(b) Tt conld wou well have been other-
wizse. I we imagine a body of emigrants settling in dan
uninhabited conmry, we must =uppose them o be under
the government of soure laws,  Bodwes of men canmaot subi-
sist without them. And if they must have seme, what so
matiral as their recomtion, even without adoption, of that
gystem under which they were born, and o whieh they have
been acenstomed ! Dwder such cirenminstanees, the laws off
the fatherland, so far as they might be applicable, would be
looked to as the rule of civil conduct, commanding what
15 vight and prohibiting what is wrong. ‘Fhis would be
the nataral course of things, if the hond which united the
emigrants W the Lol of their bicth was severed forever.
[t would have een the case with our forefthers, if, when
they lefi the Drinsh shores, they could have Hed beyond
the reacl of the keen cve amil powerfill arm of the mo-
narch who clapmed thom us his snbjeots.  Bug this was not
their caze.  They might have exclaimed i the language
of the Psalmist, “ 11 1 take the wings of the morning and
dwell 1 the uttermost parts of the scu, even there shall thy
haned lesd me aud thy right hamd shall hold me.”

Thiz inderd was eminently the case with the British sub-
ject.  Lenshed to the tootstool of the Brtish erown, no
time nor distance could dissolve the tie.  “The Jaw of alle-
grance bound bim wherever he neight mo, aod * Jee drageed
at ench remove plengthening chain.” 1t was the principle
of the law of that land that weither time nor distance
conlil impair it obligntion,  Allegiance was a guality or
duty, and as k2 =aid 1 the guaint language of a learned ap-

fay 1 Hack. Com, 107,
(B} A Jell. Cuorr. 174,
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prentice in Plowden, it was held to be ridiculous to at-
tempt to force the predicanent of guality into the predica-
ment of ubi. Wherever, therefore, the Drntish power
reached, the British emigrant would be governed by its
laws; and wherever he felt ils restraintz, or was sensible
of itz trammels, he would naturally elaun as a set-off to
its burdens, a full tte to its privileges and protection.(c)
T'hus it iz that in the declarstion of rightz drawn up by the
contivental congress of 1574, we find it declared, ** that
our ancestors, who first setled these colonies, were, at the
time of their emigration from the mother country, entitled
to all the rights, liberties and immunities of free and natu-
ral born subjects within the realm ol England.”

But the common law thas hrought by the colonists was,
it must be observed, very different ot the periods of the
different settlements,  "The common Jaw as existing at the
settlement of Virginia was very much modified beiore the
settlement of Georgia in the reign of George the second ;
30 that there never has becn in the various states the same
systemn of eommon law in-all its ramifications, thoagh its
general character throughout the whole was very muoch
the same, except so far a= it had been altered by statutes
enacted by the legislatures of the respective colonies.  For
very early after the respective seutlements, provinecial as.
semblies were established, composed of the representatives
of the freeholders and planters, with whom were assoeiated
the governor and eouucil, the last of whom composzed an
ppper house, while the moverior was vested with the
power of a negative, amd of proroguing and dissolving
them, Thus coustituted they soou aequired a code of
their own, and introduced very larre and wnportant varia-
tioms from the cormnon low in all itz brawehes: 20 that at
the date of the revolution, and sl more at the date of the
present constitution of the United States, the systems of
jurisprudence of the several states were so dissimilar that
it would have been impossible, even it had been desired, to
have adopted the common law as the general law of the
United Stares as sued,

The power of lemsiation thus exercised by the colonial
legrislatores, with the restrictions necessarily arising from

{1 Ser Cond. Rep. 904, 211, 212; 10 East. 953, 954 240,
|| L



1i LECTURES OM

their slependence on Great Brotam was not withoot con-
trol : for o all the calowies, exeept Maryland, Conneeticut
and Whode Tshuul, the king possessed the power of aliro-
gating the laws, uml they were not Anal i their nulhunl._-,
until they hwd pas=od vnder s review, (1 Story 153.) I'he
colonies indeed were looked upon a8 dependencies of the
Britizh crowi amd owing nllt-gimcethemm- the king being
their gopreme and sovercign lord, {1 Vez, 444 ; v mlrrh
K. 300, 400 ; Shower's Parl, Ca. M, &) Prom him the
colonial assewblies were considered as deriving their ener-
gies, and it was in his power o assent or dissent 1o all ther
procecdings.  In regard to the authority of parliameat, the
|-_|l'r1|l"l.'II[IiII:'rI[ af Gireat Britsin |r|.=||ul‘1:||:Ei| the r1fr|:t of that
body 1o bind the colonies in all cases H]IHL‘-“!'I'L*TM" though
it was admaited that they were bound by 0o act of parlis-
tent i which they were not exprezsly named,  To Awerica
different opinions were eatertaimed on the subject st dif-
feeresnt thuves and i different colonies. "The power of taxa-
tion however was resisted from o very early period; (1
Story 172, 3, 4.) and the allegiance to the crown on the
one hiand, aml thie right of exemprion from taxes unless im-
poseil by |||f=|l||-:;=|w.-- o the other, are equally asserted in o
declaration of the eolonies assembled at New York in Oe-
tober 15965 (1 Svory 175) 0 And althongh in the same
paper, the power of parhament to bind the colonies by
legistation was adwittid | vet apon the same prineiples on
which the riulin of texation was denied lIlE"!I!‘UI]IL" of the e
tonies at length <ettled down upon the broad principle, that
pacliament hai wo power to bind them by itz laws, exeept by
such as might be enncted for the regolation of commerce
and of the general concerns ol the empire. While alle-
ginnce 1o the erown was thus admbned, the authorny of
"[Ill.r]ll'lllll"ut Lid Ii'”lFIl!l:'l'I o= uf Iil:’..-“l”::”. nll'] ill“ rlIIII
poliey was demed @ and even the declaration of indepen-
denee distinetly evinees by s zilenee as to paclinnent,
that the nuthorsty w which they traced their wrongs, il
whose action upon them was reeognized was the king
alope, natil the power of txation was asserted by parlia-
ment.  U'his assertion and the wrongs of the croun ot
length brought revolution, and as soon as Me first sieps
were taken, and evew before o final separaton was i con-
templation, & elose union and co-operation of all the co-
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lonies were percerved 1o be essential to the suceessful vins
dication of their riglts and liberties as British subjeets,
A congress of delegates from the several colonies aceord-
ingly assembled first in 1554, and afierwards in 1555, and
by them the necessary measures were adopted for the ge-
neral defence.  We shall hereafter have oceasion to con-
sider whether this bidy was to be looked wpon as repre-
senting one people or thirtecn distinet commumties,  DBut
in this hasty sketeh of the progress of the states to their
present comdition, it seeins only necessary 1o say, thiatl the
congresz of 1774 considered itself’ as invested with power
to concert measures for redress of grievances, and that
thoze of 1775 and 1776 were clothed with yet mwore ample
powers; their commissions being sufficienly broad 10 en-
brace the right 1o pass measures of a national character
and obligation.  Anticipating the eager spinit of the pea-
ple o resistance of British oppression and claims of do-
minion, they took measares of national defence ; prolobived
intercourse and trade with Great Britmin, and raised an
army and wavy and anthorized hostilities. They alzo raised
and borrowed monev; coutted bills of eredit; established
a post office, and anthorized eaptores and condemnations
of prizes in prize courts, with & reserve of appellate ju-
risdiction to themselves, At length, by the =ame bedy,
the United States were declared mdependent jn the piost
clommy moments of the contest, and they continged 1o ex.
ercise the powers of a general govermpent nnder a loose
and arregular anthority, wntil the adoprion of the articles
of eonfederation by =ome of the states 0 15720 Those
srticles gave indeed a more firm and decided character to
Lhe goverument, and sustained by patriotigm and the ar-
dour of the conthet, bore us at length safely throvgh our
ardoous strogple with one of the most powerlul natons of
the globe.  On the terminstion of the war, the pressure of
which, like the pressure of the superincumbent atmosphere,
pave a prineiple of solidity 10 our institutions which did
not property belong 1o them, every thing became relaxed,
The bands which voited us seemed loosened, and all per-
ceived how mmportant it was they should be tightened,
Years however passed away before the submission of the
plam of a mew eonstitution to the people, and the adoption
of it by them,  No sooner did it go into operation than it



