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) GRAIF FUTURES ACT.

The CrAsiemax. T think the rommitter would leare it to you to declde what-
ever you dealre to do in the matter.

Mr. Monrrie. The law which wos before the SBupreme Court was based upon
the eazing power of Cingress aod provided for twe separaie taxes, one eoverad
by section 3 ob puts and calle and other similar traneactions, and the other tax
provided by sectlom 4 on the general clase of future trading that we Enow as
futures.

The guestion directly before the Supreme Court was in regard to the consti-
tutionality of section 4 and the interrélated provisions of the books which were
paced there for the purpose of carrying ont the general idea behind sectlon 4.
The Supreme Court held thet section 4 and all the related provisions of a regu-
latory character sra vnconstitutional. Tf, however, did not hold section 3 1o
be unconstitutional beealse stetlon 3 was confingd to a tax wnd bad no regula-
tory proviegions except in 80 far as it might be oevexsary for the Trensury Diepart -
ment to take actlon to earry out the taxing provislona.

My Cramxe. May I Interrupt you Juosr there} Ouoe of the great oblects, as T
undergtool it, presentsd here #t the time and one of the reasons for this bill
wags that when the Government had undertuken to run down corpers o wheat
and grale and other things heretofore, they never had been able to obtnin the
Information because a great many of the transactions ware vorbal or the revords
were destroyed. Now, under che decision of the Bnpreme Court, that part of the
law still stands, doas 1t not?

Mr. MoseiLL The declsion of the Bupreme Court tukes away from the Scere-
tary of Agriculture the power to compel oo exchenge or lie members to make
any repart or to opel up ite secords hecause thowe provislons were for the pur-
pose of carrying out section & and were regulatiny in chargeter, in the opinfon
of the Suprema Court.

Mr. {FEnmERD. Just why did the 3upreme Court say thet the Department of
Agriculture comld not sarey omt the purpose of sectlon 4% I have the opinlon
before me, but T want your viewpoing

Mr. MossiLt., Speakibg with refergénce to the bill which was before the court,
they beld that it was manifestly passed in the bellef by Conpresa that it could
be carrled out under the taxdng power and there waz no evidence fn the bill of
an lntentipn to exercise any other power. auch as# the interatate commeree
power, aind in the absmee of a declared intention in the bid or any longnage
showing the intentlon to exerclse womng ather purwer, the Bupreme Coort would
not write that into the bill

Mr. GErwERp. Thevefore it declarsd this sectinon unlawiul jost becauge of the
texing featnre.

Mr. MoggrLr. Just bevaure it was ntnler the taxing power,

Mr. GErtERE. Now, If ywe were to substifgte for that the same provisions
that are given to the interstAte copunerce work, it would declare the same to he
consHintlonal ; in oiher worda, that 18 the loference to be drawn.

Mr. MoseiLi. There ave certeln inferenees in the oplolon to which Iwilt later

Mr. KIRcHxIom, Right theen, let we get this question clear {n my own mind.
OFf course, the Supreme Court decldea this act uncobstitutiona] because of e
taxing power, and the present bill. ax drawn bere, underinkes to get Around
that and you have underteken to deaw a bill that will be constitutional hy reg-
Nlating interstate CoMMBTos.

. Mr, Momema. Yes, sir.

Mr Krnomeror. Now, subsection a of sectlon 2 of 1luis bl nodertakes to de-
fine Intergtate comueve, [8 thet the aame provislon, in wahaiance, ay wun ussl
to define Interstate commerce in the packers’ bill?

Mr. MomgriL. Yea, sir.

Mr, Erwexeros. Thet 18 what I thought, and that la the rearon I asked thw

question,

Mr, JoNEs, Lot me esk you a question right there, while you are ob that sul-
Ject, s it your opinionh that Cohgresx by virtue of the powen that {4 granted
to It to regulate loterstate commmerce has the power to prohibit interstate com-
merce?

Mr, MomBILL. No. gir; I am not teking that position, and this bill Is not A
prohilbltory bl

Mr. Jowes. I am asking this questlon for loforoetlon: 1 understand here
that section 4 atarts off with an absolote prohibition except and unlesa thes
will comply with cectalo things and condltions. Now, is not that an effort to
prohibit Interstate commerce entirely?



GRATN FUTURES ACT. 3

Mr, Moemirr. No; it is merely efpr?ss&i by wey of prohibitlon in order to
secure reguletion, A great many laws passed under the interstate cobunerce
power declare certain things nplawtul, which amount to a prohibition, bot it
ia sclely for the porpose of regulating {uterstate cominerce, after all.

Mr. Joxga. O course, if the court, o construlng this, pursoed the BAme Hne
of reasoning they did in the cuse here. they would hold that.

Mr, Mozerix, If I may, I would like to go ou and polot out ccrtaln things in
the decision of the Supreme Court which throw light on this matter of the use
of the commexree power, and 1t must be borne In mind that when I answered
the guestion about the definition of interstets commerve, T am not tuking the
position that these transactions on the boord of trade are in themselves inber-
gtate commerse, I will explain that remark more fally,

Mr. Joxes. How are you golng to connect them up?

Mr, Mogerir. In the derision of the Bopreme Oeurt, it called attention to cer-
tain langunage in the caption of the bill which wae declared unconstitutional
where they used the wopds, providing for the regulation of hoards of trade.
and called attention to the fact thot the ofber provisions locldental to sectton
4 peemed to be wholly for the purpose of reguletiom, and in the opivion of the
Supreme Court the blll showed on 1ty face that the nee of the mxlng POWET W
an_incldent instead of the main purbose of the Ll

In discpasing the subject, I pm geing te memly goote certaln senténces in
the opinion. Of course, the whele opinlon ie evatlable,

The Bupreme Court seid:

“It 18 impossible to eacape the convietlon——mo

The CHaRMAN (Interposing). What are you resding from?

Mr, Morgitr. I amn reading frosm the deciston of the Supreme Conrt on page 8
of the pamplhilet.

Mr. Jowea, The lest paragraph on pAge 5.

3r. Momerin | reading) :

© It ig impossible o escape the convietlon, from g full repding of this law,
that it was enkuted for the pirpese of regulating the comdnct of huslness of
boards of trade"—

Then I will sklp o Htile bit—

* Telend, the title of the set recltes that one of Ltz purpeses Ll the regulation
of boards of trade.”

Then dropping down g little bit fucther: '

* The manifest purpuse of the tax is to connpel boards of trade to comply with
regulations, many of which can have no relevancy to the collectlon of the tax
at 811"

Then the Supreme Court goes on——

Mr, Yonea. Juet in thet connection, does thls present blll underteke {0 requirs
any conditiong that have no relevancy to intersiate commerce?

Mr, MorsIrL, We think pot, but thet §8 3 macter that can he consbilersd, and
there 18 one thet 1 will mentlon when T eome to anglyze the il -

Giolng oo, the Supreme Cowrt referred to the child-labor cage and to other
caged Involving the texing power, Including the Yeazie Hank case, involving
State-bank notes, and the Oleomargerine case, sod sald :

“ 1t wang polnted out that In none of thoso cases did the lew objected to show
on lte face, a8 did the childtabar tax law, detalied regulation of a concern or
business wholly within the police peower of the State”

‘Then the Supreme Courf siye:

“ We come to the questiom, then, Can these regulatlons of boards of trade by

Congress he sustained under the commeree clausa of the Constitution® Such
LI

regulations sre held to be withiln the pollee powers of the State. *

There is ot a word {0 the get from which It can be gathored that it is contined .

in Its operation fo intergtate conmeree, * * * Looked at n this aspect and
without eny limitetion of the ppplication of the tex to intersiate commeree or
to that which the Congress may deem from evlilebnce belore it to be an obstroc-
tion to interstate commerce, we do pot find it possible to sustain the walidity of
the regulations as they are set furth in thie act.”

S0 you will see that the Bupreine Court was pleinly indicating that there was
a fleld for conglleration that had oot been covered by the bill that was declared
unconstitutional

Now, the Supreme Court refers to the ¢ase of Ware & Leland 1. Mobile
County (206 U. 8. 4056), which iovolved a State thx upen transsctions, and the
State tax was upheld because the transactlons themselves were not interstate
commeree &nd because there was involved the question of » State tox.
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Now, the Bopreme Cdurt expressly sa¥a

“rt follows that mlufnrfutumdalj‘vmunthebond of trade are not in
and of themselves interstate commerce. They can not come within the reguola-
tory power of Congress as snch, unless they are regarded by Congrees, from the
evidenca befure it, 8a directly interfering with interstate commerce so as to be
an obstruction or & burden therson.” Referring to the case of United Statea v.
Ferger (250 U. B. 180},

Later, the ¢oust goes on to sy, referring to the Patten case (226 U. 8. 525),
invoiving cotton trensacdons on the Wew York Ookton Exchange, that * mere
contracts for aales of eotton for fature dellvery which d'd not oblige Inter-
Atate shiptents were oot interstate commercs, an Indietment charging the de-
fondants with baving corttered the whole cotton market of the Usited States
by exceasive purchases of cottom for foture dellvery and thus conspired to re-
strain, obstruct, and monopoline interstate commerce in cofion, was sustained
tnder the oret &hd second sections of the Bhermap antltrost law. This case
like Btafford v. Wallace—which 1s the Packers and Btockysrds case—followed
the principles of Bwift & Company v, United Btates (198 U, B, 375). In that
cane 12 dound the origin of the definttion of commerce contalnad in the packers.
and stockyards ast.

Bpeaking directly with reference to what was held to be constitutional and
unconstitntional in this bill, the Boprema Oourt eald, on page 18:

“ There are sections of the act to which undar ssction 11 the reasons for our
concluslon a8 t0 section 4 and the interwoven regulations d6 not apply. Such
is gection 9 authorising investigations by the Becretary of Agriculture and his
publication of resulta. Bection 3, too, would not seem to be affectad by onr con-
clualon.”

Mr. ExxcEELor, Oo those polnte you heve pot the same scctions o this bill
that were in the other bill? :

Mr. Monsith. Yes; as negrly as possible.

Then you will notles the court goem om and makes apother statement re-

forring to section 8:

“Thia js the imposition of on exelee tax upon certain transactions of &
unilgtergl character o gegin merkery which approximate gambiing or offer full
opporinbity for it end does not seém to be adsociated with pection 4 Such a
tax without more would seetn to be within the congressionel power,”

1 think that gives the pertlnoui pints In the decislon of the Bupreme Court
on the future trodlng act.

In the packers and atockyards declsion--and in refereiog te the packers and
stockyurila declsion I do not mean to {roply that the proposed regulation of the
fature exchanges I8 strictly comparable with the packers and stockyacsds ¢ase,
hecaose thore 18 quite a fondements] and essential differenca hetween the two,
atill there are certaln statements made In the packers and stoekyards decision
that Lave a hearing upon the maiter bafore you.

The court stya, On pege 8, the fArst 2ol paragraph:

* The object to be #e¢ured by the act is the free and unburdened flow of live-
stock from the ranges and farms from the West and the Bonthwest throogh the
great etockyards and eleughtering caniers oo the borders of that region and
thepce in the form of meat producta to the consnming cities of the country in
the Middle West atnl Eost, ox, gtll ad Jive atock, to the feedlng places amndd
fattenlog farms in the Muddle West or East for further preparation for the
market.” -

Now, the court gocs vn and refers to the thlogs thor wers in the minds of
Congress ghout the vegulation under the puckera and stockyards’ net and said »

“The chief «vll {8 the monopoly of the packeras enabling them unduly gmi
arbltrarily to lower prices to the shipper who sells and unduly end arbitracily
to increase the price to the congumer who huys. Congress thought thet the
power to maintain this menopoly wes akded by control of the stockyards. An-
other evil swhich It sought to provide against by the act, wns exorbltant rharges,
dupilentions of commieplons, deceptive proctices in respect of prices, fn the
passage of the live stock through the stockyarde, all mmde possibly by collusion
between the stockyords monngement and the commission men on the one hand.
and the packers and dealerg on the other. FExpenses Incurred in the papsage
throogh the stockyerds necessarily redues the price received by the shipper
apd Increase the price to be pafld by the consumer. If they be excrbitant or
unrénadnable they are an onduoe burden on the commerce whicrh the stockyanis
are Intended to facilltnte. Any nnjust or deceptive practice or combinotion



