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CONSTITUTIONAL PROVISIONS

The censtitution of Oregon contains no provisions directly
relating to the diversion and uae of water from public streams.

No administrative machinery for distributing public
waters to those entitled thereto, was available until the adop-
tion of what is commonly calied the "Water Code,” on Febru-
ary 24, 1909

Similar laws have been upheld by the courts in Wyoming
and Nebraska, (Farm Inv. Co. v. Carpenter, 9 Wyo. 110;
61 Pac. 267; Crawford v. Hathaway, 67 Neb. 825; 98 NW.
T95), as being a proper exercise of the police power.

i"The Amerlcan apd Engim}l mn&y and welfare of soptety, and establigh-
clopedia of Law, vol. B3, g such rules and regulations for the
fines police power in il:u hrun.den oonduct of all t'lm‘ni;i and the use
acceptation gs “the general power and management of rarly LTS
A government Lo preserva and promote MW be conduclve to the 'I}L'ID 1o inter-
the public welfare by prohibiting all  esc’™)

thinge hurtful o the comfort, safery

ERRATA.

Page 26, § 5is not L. O.-L., but § & of Ch. 86, L. 1918,
Page 36 read § G570 instead o G675,
Page 41, read § 6838 instead of § G638,
Page 42, read § 6839 instead of § 6639.
Page 72, read § 6447 instead of § 6477.



WATER LAWS OF OREGON

PART L
1909 WATER CODE WITH AMENDMENTS

(a) INITIATION OF RIGHTS.

§ 6594, Waters May Be Appropriated for Beneficial Use—Limitations.

Subject to existing rights, all waters within the State may
be appropriated for beneficial use, as herein provided, and
not otherwise; but nothing herein contzsined shall be so con-
strued as to take away or impair the vested right of any
person, firm, corporation, or association to any water; pro-
vided, that the provisiona of this act do not apply or extend
to that certain stream situated in Multnomah County, Oregon,
known as Multnomah Creek, and sometimes called Coon
Creek, which stream forms Multnomah Falls, but said stream
and the flow of water therein shall not be diverted or inter-
rupted for any purpeses whatsoever; and also provided fur-
ther, 'that the provisions of this act do not apply or extend
to the waters of the Columbia River beginning at a point on
the Columbia River three (3) miles down stream from what
is known as the Big Eddy at The Dalles and extending to a
point ten (10) miles above the Celilo Falls on said river, but
said stream and the flow of water therein shall not be diverted
or interrupted for any purpose or  purposes whatsoever,
excepting by authority hereafter to be granted and given
by the legizlature of the State of Oregon. (L. 1908, e, 216,
p. 319, §1; L. 1913, c. 157, p. 273.)

I'm view of the general revislona of Mills Qo. v, Lerd, 42 Or Bi, 80 Pac
the law relating to the use of water 1030, Herrvington v, Demoris, 40 Or
affected by the legislation of 102 111, 77 Pae, 608 Brewn v. Gald Coin

it ham not been constdersd that a.rull  Min. Oo, 48 O 277, BE Pac, 361:
annotation of the eaplier declglons Morton v, Oregen 8 L. Ry {o., 48 Or,
ﬂ-ﬂeﬂlhg the law of water rights ddd, H7 Pac. 161, 1046, Willlams v,
would be wuseful, A list of the more Afrsowr, 51 O 276, B8 Pac, 200 Davis
Important dectsfons is given In this v, Chamberloin, 51 Or. 304, 98 Pac. 1564,
note, however, There §8 no such thing &8 prior

On the subject of riparian rlghts, aee
Willamedte L. f T. Co, T Or. 366,
Toylor v, Weloh, § Or, 188, Moore v,
Houden v. Long, B Or, 244 Coffwian
v, Roblbing, 8 Or, 278 Skively v. Hume
10 Or, 76 ; 8haw v, Gewego Fron Co., 11
Or. 811; Shook v. Celokor, 13 Or, 239,
B Pac. G03; Weiss v. Oregon Iron o,
1% Ow, 496, 11 Pao 246; Foull w
Cooke, 18 Or, 456, I Pac, §RF; Joner
v. Conn, 3% Or 30, 64 Pac, B5E; falem

Sig. &

riparian ownerahlp ®0 far as distribo-
tlon of water for ierigation purposes
Belwesn riparian owners I8 concerned ;
the rights of a riparlan owner to the
watars belng a wvartable one, depemls
Ing on use by other propriletors: Hough
v. Parter, 51 Or. 118, 85 Pac. 7i2,
Agt of Congresa of July 28, 1866,
oo 262 §9, 14 Stat. (U 8 Comp. St
1041, P 14237F, relative to the appro-
prisficn of water, was MEPEIF A TEeoE-
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nition of rights existing at the time,
rather than the creatlon of a new
ong ;.  Hough v Porer, sunro,

The water (lowlng over the publie
domain la & part thereof, and the gen-
eral government may grant or othar-
wist dispose of itz rilparilan Interest
;’emritg :;;o«m the reat of the estate

v. Porier, supro.

?I'Hlfa legal afrﬂel af the lan in

Aet of Congréns March T, 187 107,
1% Hear, 377 (1L B Cou‘m at. 1901.
1548), namely, “There shail be &
romaln and be held free for the apfn‘o
priatlon and use of the public for -
gation,” etc., constitutes A reservation
and dedication to the publle of all inter-
ent, riparlan or otherw held at the
thme By the natlonal govarnment, o
far aa sech interesta atroc: the um far
frrigation end other rgn thera
anumerated, From whlch It followa that
thls act mbrognted the common Iow

respecting riparian rights as to
all landz settled upon or enterad after

March 3, 1877 Hough v, Porter,
’%m Phﬁ I affect of the desert
land et “l Hlm:b. , 1477,

167, 1 tut. 5 7 I:U H Go Ht.

1901, p. 1548}] waa ah
modiflad doctrine of rll‘.\ﬂﬂa.h tll 1]
m all lands to which title has beusn

[red aﬂ:er the enactment therecT,
lt oeld- ot go B0 far as ta affeot the
righta originally g:m rise to the doo-
trine of riparian rights; t 18, for

domestle  and  stock  requirements:
Howgh v Porier, supra,

Every riparian owner, thersfore, re-
Fardless the date of ssttlement, is
entitled Lo the guantity of wa red-
ﬂonahl: easentinl to hin dornu‘r.lc usa
iy T A e (e e

udin; ent supply for the proper
Irrigation of swch garden produce as
may be smential b0 the proper suste-
nance of his family : Houwgh v. Porter,
anpra.

B&ttlemmtu on land bordering lllam
or th:'owih ch & Bireim m
ar to which a natural source
uu:ppl:r ma;r be mdjrcent, or u

tmay be alitwated, Lk ln Iteell notlos
th.s.t. lufﬂclent waler for domestic w
and uirements Incldent thsmftn ara
and will continee to b demanded ; buat,
to comatitute an appropriation for min-
ing, lrrgation, or power BaR, BOTONE
wbeps towards a diversion lh-roocr ar
ather good and sulficient notice, 18 nec-
eesary: Hough v. Porter, supra.

‘The roferences in the Coede to ripar-
fan rlghts constitute & recognition of
whatever riparlan rights e landad

roprietor mey have, but do mot at-

wa
which

%I ne, nor to in eny manner
entabliah any rule res ecung sch In-
tereats. The . Heck, 133

CESE
1'?51? f-!l EE‘lill Euijt:h uEB 32 L. Bd
, together wi OTegon casms, ex-
aminsd and held not in confilet with
tthf:-:tnulnulmu hga mﬂ:]mhod: Hﬂupﬁ
v, Porter oiutile M
Gor v, Sohnson b On 547, 88 Pac. 158

§ 8624. Application—TUnlawful Use or Diversion s Misdemeanor—

Evidence.

Any person, association or curporntxan hereafter intending

to acquire the right to the beneficial nse of any waters shall,
fore commencing the construetion, enlargement or extension
of any ditch, canal or other distributing or controlling works,

or

performing any work in connection with said construction,

or proposed appropriation, make an application to the State
Engineer for a permit to make such appropriation. Any person
who shall willfolly divert or uze water to the detriment of
others without compliance with law, shall be deemed guilty of

& misdemeancr.

The possession or use of water, except when

a right of use is acquired in accordance with law, shall be
prima facie evidence of the guilt of the person using it. [L.

1809, c, 218, p. 332, § 45.]

The cascs of Gardaer v. Wright, 49
Or. €09, Pl Pac. 2%4; Watte v, Spen-
oer, 61 Or, 282, 94 Pac, 39; Williams
. ,ﬂ,lmnw, E1 Or. 275 35 Pa.l:. A00; BT
Pac. (3%; Dawia v, Gﬁamhﬂrkwﬂ El
Or. 204, BB Pac. 164 m i &
Porter, 61 Dr 813\. 46 Pa
Fac. 1038 though decided nl‘lﬁ!‘ to ﬂ:ﬂ
enactmant 0f the present statite, may
be referred to as expounding the com-
mon lew doctrine as to use and appro=
priation of waters previously 1o force

in this Btate. Hough v. Forter espe-
clally containg full and ample discus-
gion® of the gemaral dectrines of ap-

propriation.
i od' 1] ﬂt tatd l.;::ncfattt’ha e]mﬂ
s statute, the &r, B =
In 131 pent water oods,
W M v Cfm.li-l.. G Or. 858, 105 Pa,c.
204 | Carner v. Dalion, 5% Or 598, 110

Pace 170,
Ermnu may be ten-

A number of
ante in common & ‘water ditch, ot




