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THE arguments in these cases, which occupied
sixteen days for the hearing on the merits, included
a wide range of matters connected with ecclesias-
tical jurisprudence. The Jndgment will be found
to extend to a discussion of the general legal and
ecclesiastieal principles of the Reformation in the
16th century, and of the present position of our
Church. J

It contains also an historical and legal analysis
of the value of the argument drawn by the Coun-
sel for the Promoters from the practical disuse of
particular-ceremanies,

The following points underwent judicial investi-
gation to a greater extent than is to be found in
any former decided cases; mamely, the anthority
of the Crown per se, and under the Supremacy
and the Proclamafion Aects of Herry VIII, to
igsue Injunctions; the legal meaning of the ferm
* Ceremorny,” 8a used in the Statutes of Uniformity ;
the rubric as to the discretion of the Ordinary ; and
the principles upon which the Court should proceed
in the construction of rubrics, and the existence
of a common unwritten law of the Church, side by
side with the written statutes, rubries, ecanons,
and constifutions. ‘

The Counsel in the case of—

MaRTIN v, MACKONOCHLE, wWere,

For the Promoter, For the Defendant,
. A, J. Stephens, Q.C,, Mr. W. H. James, Q.C.,
Mr. Coleridge, Q.C., Mr. Pridesux, Q.C.,
Dr. Swabey, and Dy, Tristram, and

Mr. Droop. Mr, A, Charles.



In the case of —
FramaNE v, BIMPRON,
For the Promoter, for the Defendant,
Dr. Stephens, §.C., T, Deane, Q.C.,
Dr. Swabey, and Dr. Tristram,
Mr. Droop. Mr. {now Mr. Jusiice) Hennen, and

Mr. A.Charles.

Before these cases came on for hesring on the
merits, there had been a previous argument in each
cage as t0 the form of the articles ;* and in the case
of Martin v. Mackonochie as to the power of the
Judge to delogate his jurisdiction fo surrogates,
which will be seen to be referred to in the
Judgment.

1 Law Reports, Adm, & Eeol p. 276 ; 1 Privy Comeil Appeals, . 463,




JUDeMBNT delivered by the Right Hon, Sir Rosesr
Pamimvons, D.C.L, Official Principal of the
Court of Arches, on the 28th day of March 1868,
in the Cases of—the Office of the Judge pro-
moted by—Martio . Mackonochie and Flamank
», Simpson.

Preliminary Obscroations,

This caze of Martin w. Muckonochie was brought before
my engor in thia cheir, by Liettera of Request from the
Bishop of London, under the provisions of the 3rd awl 4th
Victoris, o 86, That Statute, passed in the year 1840,
enables any bishop within the Province'of Canterbury either
1o try the case of a clerk for n oriminal offgnee before bimse]f
with certain assessors, or to send it to the Court of the Arch-
bishop for trial in the fitst instance, Since the paesing of
this Statute, bishops have very generally availed themselves
of the latter provision, and this Conrt has now before it
several cased so sent from several suffragan dioceses of the
Provines of Cantexbury.

Under the old law, when these cases were triable in the
Consistorinl Court of esch bishop, if they were sent by
Letters of Request to the Court of Arches, these letters
soiitained an averment that the lack of counsel, und difficulty
of obtaining proper legel assistance, renderad it expedient,
for the ends of juatice, that the case should be tried in the
firet instance in the Court of Appeal, that ie, in thizs Court.
1t is not to be wonderod at, thereforo, that this is, I believe,
the only case but one which has been sent Ly Letters of
Request from the great Dincese of Liondon, amply furnished
ns it is with all means and applisnces requisite for the ad-
ministration of justice, to the Court of Appeal; and I much
regret that I am deprived of the great mssistance whioh I
ghould have derived from the judgement of the Bishop of
London upon the important matters now before me, if the -
cane h]ad been brought to this Court in the regular course of
appeal. ;

The Lietters of Request were nceepted by Dr. Lushington,
my learned predecessor in thia chair, and in an early stage



mpon me the Judgealip of hia Graoe's Court, 1 proposed to
hear the case, with the assitance of two learned well

Bat [ Ermk if the rale had
powers given bjmypntent,andalwthe&ctofﬂw
invariable uwge s Court, as mfvetl by its earliest
records, o mrogu.tea.llecn lybmughtmlhe
attention of Court.o{Qnmn Bench, it would have re-
fused the role 1 meniion this circumstance, in order fo
prevent an inconvenience which might ensue from it being
mﬂed t this Court had no power toappoint surrogates.

esde proceedinge in the Conrt of Queen's Bench, the
sarrogates whom I had appointed, by o formal instrument
entered upon the records of this Court, resigned the powers
which I had conferred upon them.

I then proceedad to hear this canse, and the other, that of
Flamank ». Simpeon, brought before this Court by Letters
of Bequest from the Bishop of Exeter, in which almost the
same questions were raised. The arguments in both cases
bave oceupied the attention of the Court for 16 days. The
lemnn ability, snd industry of the counsel have greatly

hu fht:fCOu.rl. in the execution of the difficult tnsk which
it bas to perform, namely, to give judgement upon the charges

against Mr. Mackonoehie and Mr, Simpsen.



iy

A pood deal bas been said by the counsel on both sides
respecting the motivea of the accuser and the sccused in this
stgi, but upon this sabjeot the Court need say but very
little, .

Mr, Martin has heen ailowed by the Bishop of London
to promote his Lordsbip's office in' thia ¢ase, and T must, of
course, presume that his Lordship was satisfied upon good
grounds, both that it was proper that his office should be

oted, and that Mr. Martin was a proper promoter;
ecause hie Lordship, who has the advantage of baving' a
" vory learned legal adviser, was, no donbt, aware, from the
decision of the Queen’s Bench in “ Regina v. Bishop of
. Chighester,” (2 EL & El, 209,) as well a9 from the decision
of the Privy Couneil in “ Ray » Sherwood,” (Maoore P.C.
Reports, 397,) that it waa competent to him to exercise
his discretion na to whether hie office ehould be promoted
or not, I must, therefore, consider Mr. Martin as baving
obtained full sanction for the course which he has adopted,
and wholly decline to impute to him any unworthy metive
whatever for the part w[lnich he has tsken in this suit. It
i, however, & matter of fact, admitted or proved before me,
that Mr. Martin 2 not, legally epeaking, s parishioner of
5t. Alban’s, nor, of coutss, s chorchwarden, a part of whose
office it is to represent to the Ordinary any misconduct on
the part of the incumbent. This fact, however, if it should
prove to be of any importance at all in this case, can only
relate to the subordimate question of costs, and in no way
affects my judgement apon the pritel uestions before me.

Upon {ﬂ]e g%her hand?oit is or::;y fal-::lij‘o Mr. Mackonochie
to state, that it appears from the dvouments in the cange,
that having the cure of souls in one of the worst snd most
neglected districts of London, and receiving moderate tem-
poral emolument, he ke devoted himself to the dis
of hie holy office, and evangelizing an almost heathen

population. :
- It is hardly necessary to asy that he is not om thia
secount entitled to conduct the serviees of the Chureh (if he
has dong s0) in 4 manner not apthorized by the law.

There are two modes of procedure in the Ecolesinatical
Courts, one of a civil, and tha other of a eriminal, character.
There have been, in recent times, two leadingy judgements
delivered upon the Jawfulness of certain ornaments (to which
word a precise legal meaning has been attached) used during
the celebration of Divine worship and certain decorations of
churches.

In both these judgements the questions for judicial decision
were raised in the civil form of procedure.



8
The “ Stone Altar Case ¥ ‘(::uili hias been commonly called)
grose on an application for & faculty in the Conaistory of Ely,
and was brought on appeal to this Court.

The causes relating to the Enightshridge Churchee® were
instituted in a eimilar way in the Consistory of London,
from the decision of which Court an appeal wns prosecuted,
first to the Conrt of Arches, and ultimately to Judicial
Committee of the Privy Counedl, which last tribunal recom-
mended Her Majesty o reverse, upon many points, the
decision of the Courts below. As the Archhi and the
Bi.uhupa, who are Privy Councillors, are only members of the
Judicinl Committes in cases of eriminal proceedings aguinst
clerks in holy orders, the prelates who did eit on this last
oom'on eat only 88 aesessors and not ss members of the

ourt.

The proceedings taken in thia case are of a criminal
character, and the sound of them, s to speak, is haraher than
that of those in the casee to which T have referred, but
substantislly the same end in sought, and the eame remedy
pursued ; and, with an exeeption to be hereafter stated, I am
not prepared to sey,— inasmuch a8 not only certain ornamenta,
but also the use of them in the services of the Church, ere
complained of—that it would have been competent to the
promoters to have brought before me in a civil form all the
matters contained in theee oriminal articles,

They ars comprised under the following heads :—

(L.} The elevation of the Blessed Sasrament of the Liord’s
Supper, accompanied in Mr. Mackonochie's case by
knceling “or excessive kneeling™ at times not
prescribed by the Rubrica.

(2.) The use of inccnse during the celebration of the
Eucharist,

8.) The mixing of water with wine at the time of the

& administration of the Lord’s Bupper.

%4.) The use of lighted candles upen the Holy Table.

t will be necessary presently to enter into a fuller and
more detailed statement of each of these charges, and of the
snewers to them, I will only cbeerve that, with one excep-
tion to be noticed hereafter, thers is no dispute in the case
aa to the facta to which the lew is to bo applied.

Sintutes of Uniformity.
The law principally, though not exelusively, reliad upon by

the counsel for the promoter is contained in the Statutes of
Uniformity. I must refer to these statotes

* These casen are afterwards refetred to ad Liddell v, Wasterton, &o.




