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AMASA M. EATON,
OF PROVIDHENCE, R, L

¢ Whoso desireth to discourse in a proper manner concerning
corporated towns and communities, must take in & great variety
of matter and should be allowed a great deal of time and
preparation, The subject is extensive and dificult.””

Two opposite views are held in the United States aa to the
relation of town and state. Oune is that the state is abeolutely
paramount ; that it created the towns, has absolute power
over them and can destroy them—if it pleases; that while it
aceords to them a certsin measurs of self-government, it may,
whenever the legislature sees fit, take awsy from them the
local eelf-government it has temporarily allowed. This view
has been persistently held in Pennsylvania,® and in the Supreme
Court of the United States.® It has also besn maintained in

! From thepreface to Firma Burgi, or an Historical Essay concerning the
Cities, Towns and Boronghs of England, by Thomas Madox, London, 1722
and 1726, born in 1606, died in 1727. He studied law, was ndmitted 1o the
Middle Temple, but was never called to the bar. Hestodied history under
the paironage of Lord Scmers, became a legal antiquary and published
“ Formulare Anglicanum " or collaction of antique charters, in 1702, in
follo, pp. 441, with a preliminary disseriation on ancient chartems replate
with erndition "of unepeaksble serviee to our stodents in law and
antigoitiea™ In 1714 he was sworn in se historiogespher royal. In 1722
he published " Firma Burgi” in folio, dedicated to George L. The groat
value of Madox's labors bas been scknowledged by meny generations of
studeats of English medieval history, and his work on the exchequer in
frequently quoted by Bishop Btubbs in his *' Constitational History.”

 Philadelphia v. Fox, ¢4 Peon, Bt. 160 at 180 (1870).

? United Btates v. Railroad Co., 17 Wall. 322 (1872); Bamnes ». Dis-
triet of Colambis, 81 T. 8. 540 (1875); Laramis Co. v. Albany Co., 82
U. 8. 807 {1875); Mount Pleasant v. Beckwith, 100 U, 8, 514 (1878);
Mevewsther v, Clarrett, 102 U. B 472 (1880); Met. B. Co. v Dist of
Columbia, 132 U, 8, 1 (1888),



other states,’ and in other cases cited and examined in the
geries of articles on * The Right to Loeal Self-Government '
in the 13th and 14th Harvard Law Review, and there is dan-
ger of ita general acceptance as correct.

An examinstion of these cases will show that in most of them
the affirmance of such & general doctrine is merely dictum, it
not being necessary to the decision of the case sotually before
the court. It is a dangerous doctrine—one, under color of
which politicisns, legislators ignorsnt of coustitutionsl law,
even if nothing worse be said of them, and judges accepting
it without adequate study of the history and the development
of our American colonies, are unconscicusly cobperating to
deprive our towns and cities, or other units of our political
gystem, of their right to self-government in their local affairs.

The other view is that the American system of government
consista of :

First.—(Beginning at the top) the union of the people and
states, constituting us a nation.

Becond.—The several states, subject to the Constitution of
the United States, and to the treaties and laws made there-
under, but sovereign in the sense that each state has econirol
over its own internal affairs, free from interference by the
United States.

Third.—The towns snd cities, or other units of government,
also endowed with & certain limited sovereign power in the
sense that while subject to general laws passed by the state
legislature snd to the right of the legislature to monld® and

* Duniel 6, Mayor, &, of Memphis, 11 Huamph, (Tenn.) 582 (1851) ;
Montpelier v. E Montpelier, 20 Vt. 12, 19 (1850) ; Feople v. Draper, 25
Barb, 344 [1857): Mayor, &c. of Baliimore o Btate Bd. of Police, 16
Md. 376 (1860); Btate v. Covington, 20 Ohio 8t. 102 (1876); Burch .
Hurdwicke, 30 Gratt. 24 (1878); Coyle v. Melntyre, 7 Houst. (Del ) 44
(1876) ; Btate v. Smith, 44 Ohio Bt. 848 (1886); Stato v Hunter, 38
Kan. 578 (1888).

B4 The state may mould local institutions according to its views of
polioy or expediency; bt local government is matter of sbeolute right,
and the siate cannot teke it away.” By Cooley, J., in People v. Hurlbut,
24 Mich, 44 (1871) st 108.
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direct their powers, especially upon their own spplication as
occasion may require, that have s constitutional right, express
or implied, to manage their own local affairs free from the
interference or control of the legislature. In the language of
Webster' this is the American system of *“the government of
a grest nation over a vastly extended portion of the surface of
the earth by means of local institutions for loeal purposes and
goneral institations for general purposes.” Itis the only system
under which, when they are fit for it, we can hope to govern
guecessfully the Philippine Islands.

The problem thus presented is too dificult and complicated
for solution, unless we go back to the beginning of Municipal
Incorporation in England and ascertain the principles on which
it resta.

It may be admitted that some knowledge of the Roman
system of incorporation lingered with the ecclesinstics sfter
the withdrawal of the Roman power from Britain, This
lingering knowledge and the training in canonical law of the
ecclesiastics are enough to explain the continued existence in
England, throughout the Anglo-Baxon period, of the incor-
poration of ecolesiastical institutions. It ie suspected thata
knowledge of ecclesiastical imcorporation had an influence
upon the quasi incorporation of guilds, whether they partook
of & charitable nature (in providing relief to sick and disabled
members) or whether they partook of s business nature (in
providing pecuniary benefit to those of the particular craft).
This lead finally to the incorporation of trading companies,
the immediate predecessors of the charters to the American
colonies that afterwards became independent states. But
municipal incorporation in England originated in s different
way.

A corporation is an imaginary, immaterial, legal entity, with
certain powers, rights and daties. - It is immortal, unless lim-
ited in duration, when ereated by a formal aot.

! Bpesch of Dec. 22, 1848, on “ The Landing st Plymouth,” 2 Works
of Danisl Webster, 207.
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The conception of a mumber of human beings acting in
eoncert for a common end, and thus forming a fictitious entity
apert from its members snd not limited by their lives, although
apparently an sbstruse ome, has long been common. The
familiar and very old conception of village communities,
clans, tribes, races and nations furnishes us with illustrations
of the existence in human thought of the conception of per-
sonified fictitious entities. The fixing of this idea upen =
legal basis is the essence of the idea of incorporation—the
legal recognition of the immaterial entity, composed of indi-
vidual members that die, but which continues on notwith-
standing their death or withdrawal. The charter, eharta, the
paper, is the written legal evidence of the recognition of the
exigtence of such & body—“un gros" or “un corps,” whence
our word, corporation, It follows that s corporation may
exiat withont a chsrter. Municipal eorporations did long
exist in England before they bad any charters, and we shall
find that the first charters they had, were not grants of original
powers, but were confirmations of powers, liberties, franchises
and privileges they already had.

Through natural causes population increased in some of the
manors of England after the Norman conquest faster than in
others, and faster im favored spots in these manors. The
feudal service due from each #ervus® or gerf to the lord of the

L #The zervi or slaves appear to have baen the most numerons class, and
consisted either of eaptives taken in war or of persons over whom a prop-
erty was soquired by other means, and their wretched conditicn appeam
from several circumstsnces. . . . They bad wo title to property, and
receiving nothing but clothes and subsistence, A1l the profits of their labor
sccrived to their masters. Mor wers they originally allowed to marry, but
bgimqnmmmﬁdlﬂmhabh tuge'lhu, the children were horn to the sama
base condition ag their parents, They were at first sold at pleasure, though
afterwards they became adseripté glebe and were conveyed together with
the farm to which they belonged.

4 Fillani, or villaine, these paid a fixed rent to their master for the land
which they cultivated, and enjoyed the fruits of it in property, but wera
adweripti glebe or wille, from which they derived their name and were
transferable with it” (A new history of Londen, John Noeorthouck, Lon-
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manor continued as of old. The increased population in these
particular spots became a town or borough' (for both words

don, 1772, p. 22.) Hee Pollock and Maitland's History of English Law,
P 396, *A free man may hold in villeinage . . . he lsnol aserf,” P, 397.
Barfa are employed in agriculture. The lord does not feed nor clothe him.
Hemay be sold as achattel, though he generally passes from faoffor to feoffee,
from ancestor to heir, as annexed to the soil.  The lord can set him at any
work he pleasss. P. 398, The division in later times into "“villsing in
grosa" and “ villains regrardant” was not known in Bracton’s time P.
809, The lord may beat or imprison his serf. His chattels may be taken
st any time by the lord. F. 400. If a serf scquires Jand by free tenure,
his lord may seize it. P. 401. Bracton comcludes the lord may contract
with his gerf, a8 the greater includes the lesser, and he may free him, but
this was not held before hia day.(?} Then it was held that & covenant with
a serf impliss & manumission. P. 402-3. The serf is not & troe slave for
he is treated aa free in relation to wronge, assanlts, ete., at the hends of a
third perscn. F. 408, If & lord be distrained, his villein's chattels nre
first objects of attack, A contrast cannot be enforced against a villein.
14 The ‘burh® of the Anglo-Baxon period was simply a more sirictly
orgenized form of the township. It was probably in a more defensible
position ; had & ditch and mound instead of the guick set hedge or ‘tun’
from which the township tock ite name, and s the ‘tan"” originally waas the
fanced homestead of the cultivator, the ' barh ' was the fortified honse and
court yard of the mighty man—the King, the magistrate or the noble”
(1 Stubbs, Conet. Hist. of Eng., 99.) The cldet general aceount of English
borcughs is by Robert Brady, entitled “ An Historical Treatise of Cities
and Burghs or Boronghs,” 1at ed., London, 1690, fo.; 2d ed., 2722, fo., and
s later but inaccurate edition in 1777, Svo. It has value, through the
many Latin charters contained in it, extracts from Domesdsy Book, ete.,
bat it is written in & partisan epirit to justify the arbitrary
against municipal corparations of Charles I and James IT. *“This work
gained some credit which its perspicnity and souteness would deserve if
these were not disgraced by a perverse sophistry and suppression of truth
. . . written to serve the purposss of James 1L, though not published
till after the Bevolution, . . . he endeavored to settle all elective
rights on the narrowest and least popular basin” (3 Hallam, Conat. Hist. of
Eng. 47. See slso Hallam, Europe, doring the Middle Ags. Note, Ed. by
Murray); “of litle value ; displays & partisan spirit.” {Gross, Bources and
Lit of Eng. Hist, No. 817, p. 114.) There can be litile doabt that Brady
wilfully perverted the truth to countenance the pretensions of his royal
patrops and Lo promote their causs. [Gross, Bib. of Mun. Hist. XXII1.)
He was regius professor of physic at Cambridge, keeper of the records in
the towaer, the housshold physician of Charles I1. and James IL, and mem-
ber of Parlisment in 1681 and 1685. His book has hed a grester influ- i
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ence than any other in moulding poblic opinion and in diffusing erronecnia
views concerning the development of towns. ”Ta any one who probes
beneath the surface of this book, it is plain that the suthor wrote in u par-
tisan spirit to ophold the royal prerogative, espacially to justify the recent
measores of the grown against municipal corporations. Charles IL. and
James IL, had nullified the chartars of many towns nod had remodellod
their constitutions to suit the interests of the crown. The town councils,
or salect aristocratie bodies, were filled with non-resident royalista who con-
trolled the election of the parlinmentary repressotatives of borooghs.
Brady sirives to show that municipalitiss originated in grants of the erown
for the benefit of trade; that all their privileges and suthority came from
the bounty of English Kings; thet ever since their foundation boronghs
had select bodies (with non-re<ident members) to which was committed
exclusive control of municipal government. Heore the King, thelr
creator, had the right to transform these civie governing bodies to snit his
inclination and interest. Thus Bradys object was to influence publie
opinion on ona of the most momentons goestions of the day, and he snc-
ceeded. His apecioos arguments helped to give a logal title to the exist-
ence of slect bodies. They now began to prevail more than ever against
the borgesses ot Iarge in controverted elections of members of Parlia-
ment.  (Merewether, Sketch of Hist. of Borongha, 84). Thus Brady,
who was keeper of the records at the Tower, in his work on boroughs,
written with & particular design, misstated many of the documents he gited.
Yet, as they were in his own keeping, be had the ready means of pre-
venting any inaccuracies, had he been desirious of doing it. {Merewether
and Stephens on Corpe., viil). **Hurme, strock with his talents and de-
ceivad by his ability, founded his history en Brady's teneta” (Gilbert
Btuart, View of S8ociety in Europe, 339.) Yet with every predispoeition to
attribute everything to the King ss the source of power, Brady covesdes
that horonghs * were in dominio either of the King or some other lards or
patrons in the time of King Edward.” (I 17, ed. of 1722, fol.) In his
preface Brady claims his treative will show that boroughs “ have nothing of
the greatness and authorily they boast of, bul from the boundy of our ansient
Kingn and their successors,” thus showing that his ohject is ot to get at the
truth but to maintain & stated docirine, That burgs or boroughs and
towns or tuns are essentially the same sppears from the fact that both
words originally signified a hedge or enclosure, then that which is thus
enclosed. He concedes that in the reigns of Edward the Confessor and of
William the Conguaror * we find the burgesses or tradzemen in great towny
had in thosa times their pafrona under whose profection they fraded, and
paid an aeknowledgment therefor, or else were in o more servile condition
a# being in deminie regis vel alisrum, altogether under the power of the
King or other lords, and It seems to ma that they traded not as befng in any
merchant gild, soeiety nnd cormunity, but merely under the lberty and pro-
tection given them by their lords and patrons who probably might have
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mean the same thing, & collection of habitations enclosed with
& hedge or fence).' The particular customs and liberties exer-
cised by the imhabitants of a particular town or borough
became associated with that particular place. These liberties
would neturally differ very much in different places, and this
explaina the very great differences in these liberties we find in
English towns. Through the enjoyment of these liberties the
eervus or serf was raising himself to the condition of the
villanus or villein, the inhabitsnta of & villa, afterwards a town.
Gradually the feudal service, sfterwards the rent, due from each
individual tenant in the town, became merged in & sum certain
due from the town or borough as a whole, paid to the lord of the
manor. Thia lord might be a layman or an ecelesiastic or even
the King himaslf holding a manor as of his own domain. (His
grant through his roysl prevogative will be considered separ-
ately). To ensure recognition of the right to the continuamce
of the peculiar customs, liberties, etc., enjoyed by the towns-
men, by the lord of the manor, and to ensure the comtinued
payment of the rent due from each town ag a whole instead of

power from the king to license such a number in this or that port or trading
town.” (P. 18. Note the word “ probably ¥ used here), No one claimed,
daring all the centuries in which munieipal corporations were unconscionaly,
ooming into existence, that their libortie, acknowledged or granted in chard
ters from lords of manors, were in reality derived from the King; and not
ons of all the charters granted for centories makes any suck aseertion. But
Brady's object being the exaltation of the King's power through deprecia-
tion of the powers of lords of manoes, by eppreciation of the royal powar,
and by skillful nse of probsbilities in favor of the King, he succeeded in con-
firming the erroneons dictum of Coke in the case of Butten's Hospital that
only the Eing can incorporats. The admission made by Brady in the
sbove quotation that formerly burgessee wers under other dominjon then
that of their King is all the more valuable, coming as [t does from & pro-
fowmesd exalter of the soversign power. Madox, Firma Burgi, p. 4, s o
the same effoct: * It is to be rememberad that from the time of the Norman
Conguent downwarda, the cities and towns of England were veated either in
the crown or else in the clergy, or in the baronage or greal men of the
Iaity. That in to asy, the King waa immediate lord of some towns, and
particalar peraons, either of the clergy or laity, were immediate lords of
other towna."”
! Brady on Cities and Borooghs, 2d Ed., London, 1732, p. 2



