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MINUTES BY SIR BARNES PEACOCK.

No. 1.

CONFISCATION OF PROFERTY OF MAHARANEE JUNDA KOUr
IN CONNECTION WITH SIkH WaR®

{22nd April, 1852}

HavinG givan the fullest consideration in my power to the
facts relative to this property, it appears to me that it is neither
necessary nor expedient to legislate upon the subject,

2.1 {avc read with greal care the opinions of the Advocate
General of Bengal, and of Mr. Loftus Wigram, and entertaining,
as 1 do, the highest respect for the great learning and abilities
of those gentlemen. T cannot but feel distrust in my own opinion
when | find it at variance with theirs [ should have been glad,
if circumstances would have allowed of my conferring with the
Advocate General upon the subject,

In my opinion the Government have the right not merely
to detain, but to confiscate the property.

4. Tt seems to be admitted that the prcperty was that of
the Maharanee at the time when it first came into the possession
of the Government.

5. If the Maharanee assisted the Sikh peoplein their hosti-
lities against the British, she subjected herself to be dealt with
as an enemy, and her property to be seized and confiscated,

6. It seems doubtful, however, whether legal proof to that
effiect can be adduced, although there is no moral doubt of the
fact.
7. But even if such proof be wanting, I think the Proclama-
tion of the 2gth March, 1849, is conclusive that a war existed
between the Sikh nation and the British,

I dind it there stated, " Finally, the drmy of the State and
the whole of the Sikh people, joined by many of the Sicdars in
the Punjab, who signed the treaties, and led by a Member of the
Regency itself, have risen in arms against uvg, and have waged
a fierce ‘and bloody war, for the Prcclaimed purpose of destroy-
ing the British and their power.

* See, tooy Minuts No. 3g pait p. 8y,




2 MINUTES BY SIR BARNES PEACOQCK,

8. The Government of India were, in my opioion, the sole
judges whether the whole of the Sikh nation were vr were not
responsible for the hostilities which had been carried on, and by
~ the Proclamation above referred to, it was decided that the war
had been waged by the Sikh nation, and that they must abide
the consequences.

g. It appears to me that ihe effect of that Proclamation was
conclusively to determine that every subject of that nation was
an enemy, for whenever two pations are at war, all the subjects
ol the one are enemies of the other.  Vatiel, 721.

ro. When bostilities have commenced, a State has a night
to treat as enemies the subjects of the nation with which it is at
war, and, subject to certain exceptions, te detain their persons
as prisoners of war, and to seize and conliscate their property,
Grotius B. 3,¢ 9,5 41}, and the Municipal Courts have no
jurisdiction on the subject. Elphinstone # Bedree Chand, 1
Knapp, Pr. C. Cases 318,

1L o' my opinion, it was not necessary actually to confis-
cate the property, pending the war, it was sufficient that the
property was during the whr in the possession and under the
control of the Goveroment. )

12. It is laid down by Kent ''that in a land war noveable

roperty, aftet it bas been in complete possession of the enemy
or 24 hours, decomes adsolutely ks, wilthout any right of post-
liminy in favour of the original owner,” o0, 1, Kenf's Commen-
taries, 1og.

13. This, I think, shows that no actual condemnation or con-
fiscalion is necessary in the case of such moveable property.

14. Bat even if confiscation weré necessary, [ find it stated
in the Proclamation before adverted to—" The few chiels who
have not sngaged in hostilities against the British shall retain
their properiy and their raok,” and again *“The jagheers and
sll the property of Sirdars and slkers, who have, been in arms
against the British, rhall be confiscated lo the State.”’

15. If, therefore, the Government of [ndia think proper to
confiscate the property, [ am of opinion that they have the right
to do so, and that no Municipal Court will have any jurisdiction
in the matter, T

16. It is not necessary to consider whether the Government
ol India could now seize and confiscate property of the Maha-
ranee acquired since the Proclamation of 184g, for the property
ig actually in the possession of the Government, and was so prior
to the termination of the war and prior to the Proclamation of
March, 1849. .

17. The question, therefore, as to the right to seize does not
arise. .

The case of E%sudah Bye gs. Hon’ble East India Company,
is very different. There'the property was acquired by Chimna
Appa after he was a British subject,



