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JUDICIAL MURDER.
THE CASE OF LIEUTENANT WARK.

Tee land of Judge Jeffreys in matters judicial is in a pecu-
liar position; the masees and the uninitiated sre convinced that
our law, if not tha acme of perfection, is very near to this desirable
condition, and fhat the administration of the law iz in the hest
hands; that sny improvements which might be required, in
altering an antiqueted system, are in due course effected by our
logislators. Lawyera know better, but they have every. reason to
be silent, and the honest counsel agrees with Mephistopheles: —

“I kmow what soienco this has come to be.

All rights and laws are still transmitted

Lile an efernsl sickness of the race,—

From geémeration unte generation fitted,

And shifted rouhd from placs to place.

Bgason beoomes a sham, Beneficence s worry:

Thou art: a grandohild, therefora woo to thee]

Tha right born with us, ours in varity,

This to consider, there's, alas! no hurry,”
We English are worse off in this respect than other nations
becanse the hypocriticsl spirit permesting and poisoning every
branch of life has also entered here. We continue to’admire
where contempt, or at least inquiry, should take the place of
admiration, 'We have to contend with a rotten system and with
the ingrained cant and hypoerisy of which judges less than other
mortals have freed themsalves.

The honesty of English judges consigta mainly in their ineor-
ruptibility, their inscoessibility to bribes. The (in other eivilised
countries unheard of) power vested in a single judge, the imbecility
of a common jury, and the prejudice of the justices constitute a
real danger, and miscarriages of justice are more frequent in thie
country than in France or Germany. And the worst feature is
that such miscarriages, whether brought about by malice and per-

(1)

e —— ——amaa



2 JURIOTAL MURDER.

jury or by judicial errors, are irreparable, as far as the criminal
procedure is concerned. The power vested in the Home Becretary
ie sheer mockery, and we may lake it as an indispuiable fact that
errors committed by judge and jury, no matter for what camse,
are irreparable.

With astonishment mingled with contemplt we have locked
upon the case of Captain Dreyfus, and we have proudly asserted
*that such things cannot happen in England.”

I would rather affirm that worse cases happen in dear old
England, and I see in the revision of the Dreyfus case a healthy
gign, and a uscful experience besides.

In England & convict has ne means whatever to have his case
re-opened, no attempt to rehabilitate an innocently condemned
man has the remotest possibility of suecess. No Court of Criminal
Appeal je in existence snd no Court of Cassation.  Judieial
murder is absolutely final. And judicial seandals abound in con-
gequence. Dut they are hushed up by mutunal consent of the press,
and even the worsl casea are ipnored. That is the reason, the sole
reason, why we have ne Dreyfus cases in England.

The public ia ignorant of the intricacies of the law and of the
law procedure, lawyers, and all those who sre in the konow, are
silent, and so we ara at a standstill, which is as dangerous as retro-
gression.

Open outrages like those committed by Judge Jeffreys are less
pernicious then the system which sends innocent men to penal
servitude and perdition.

A judieial system, bad at itz root, bul considered sound by the
masses, approved by the people, i3 a national danger of the gravest
sort, bui the sttempt to improve or to mend ia hopeless a9 long as
ng voice is raised from those who know, or who ought to know,
what is going on behind the scenea.

The advantapes of the jury system, healthy in itself, are frus-
trated by the absurd power vestsd in a single judge, and by the
constitution of the jury. The judpe with the greatest ease trans-
mits his prejudice to the jury, and in most cases makes use,
honestly in his way, of his influence. Some ridiculous cases,
showing this, happen now and them. A jury at the Old Bailey,
misunderstanding the direction of the judge, returns a verdict of
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“mot guilty' The judge is Indignant, and the willing jury
returns with new directions to find the prisoner “ guilty ™ accord-
ing to his advice.

If amonpst a servile jury one or two independent men should
differ from the judge’s opinion and advics, a very simple method
remaing open to the prosscution to obtain a conviction. The case
ie brought before another jury and before the same biassed judge
until a conviction is obtained. This experiment can be repeated
indefinitely and is always successful., It seems 8 kind of ambi-
tion of the judge to finally find & jury who is entirely of his
opinion, and there is ne diffienlty in doing s0.

I was preseni at the Old Bailey some years age when in a Iibel
casa the Hecorder in his summing-up showed the grontest biss
against the accused, but the jury disagreed. Prosecutor’s counsel,
seeing his chance in the Recorder's prejudice against the accused,
at onee proposed (o iry the case with another jury. Counsel for
the defence protested against the Recordsr hearing the case again,
and proposed that it should go before another judge. In vain, the
Recorder decided to try the case again with another jury, and this
time, bent upon having his view of the libcl adopted by the new
jury, sammed-up with the greatest vigour againel the accused
with the desired result. This practice is simply scandslous, yet
of everyday occurrence and perfectly legal. The sources of error

. and blunder are more frequent in England than eleewhere, for

manifold reasons, which I will touch in another article desling
with this particular subject, and this' should he an additional
Tengon to provide for means to repair 2 great wrong.

The reason why in England comparatively few erroneouns con-
victiona come to light, is, az Mr. Th. Stanley and the late J. F.
Stephen® rightly pointed out, that we have no efficient machinery
for bringing them to light.

The prisoner, taken by surprise by false evidence at the trial,
is convieted without having any opportunity of rebutting such
evidence, he is hurried off to prison and deprived of the possi-
bility of getting inquiries made into thoss false statements. IHis
friends and relatives cannot even communicate with the inmo-

® ) F. Steghen, The Histocy of the Crimleal Law, v. Thes Stanley, Miscarriages of Tostior, Free
Review, va.sﬁ.'. P 204,
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cently convicted, and, besides the farcical application to the Home
Secretary, there exist no means whatever to right a grievous
wrong.

A man convicted like Captain Dreyfus in this country would,
without the posaibility of & redress, have remained in prison, and
& Dreyfus Bcandal would have heen an impossibility in England,
not because the wrongtul comviction was impowsible, but becanse
his friends would have had no means to obtain a revizion of the
wrongful convietion, and because Emnglish newspapers under no
circumstances whatever take the pert of a conviet, or insert the
appeal of his friends. "With a conviction a criminal case is closed
for the English prees, and there lies the reason why we never hear
of Dreyfus cases. Justice Stephen, in this respect, pointedly says
(loc. eit. } :—

“No provision whatever i made for questioning the decision of a jury on
matters of fact. Howover unsatisfactory s verdict may be—whatever facts
may be discovered after the trial, which, if kmown at the {rial, wonld have
altered the rosult—mo means are at present provided by low by which &
verdict can be reversed. All that can be dome in such a casa is to apply to
the (Jueen through the Secretsry of State for the Home Department for s
pardon for the person wrongly comvicted.

“This is one of the preatest defects in our criminal procedure. Te parden
a man on the ground of his innocenec is itself, to say the least, an ex-
geedingly clumsy mods of procedure; bub not to insist mpon this it canng
be demied that the eystem plages everyoms concerned, and cspecially the
Home Secretary and the judge who tried the case {and whe in practice ia
always consulted), in & position at once painful and radieally wrong, becausa
they are called npon to exercise what are really the highest judicial fanctions
without any of the conditions essemtinl to the duwe discharge of these funo-

tions. They canmot take evidenoe; they cannot hear argumenta; they act
in the dark, and cannot explain the rvasoms of the decision st which they

arrive."

"“The evil ia notorious,” Justice Stephen concludes, “but it is
difficult to find a satisfaclory remedy.”

In all the continental countries this remedy has heen found in
a Court of Appenl or of Cassation, and in most civilised States a
case ean be retried even after the mccused has undergone his
punishment, if new facts ean be brought forward.

In England, where the verdict is abgolutely final, and where the
whole conduct of a case is placed inte the hands of cne man, the
duty of impartislity becomes more imperative than in countries
where at least three and generally five judges divide the responsi-
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bility. But English judgea at the 0ld Bailey or at the Assize
geemt unconscions of this tremendous responsibility. They are all
honest and sincere according to their ewn light, but there is seldom
& judge to be found who would abstain from abusing his power, in
summing-up, of winning over the jury to hia own view of the case,
which very often is that of unmitigated prejudice. In common
cases of theft, larceny, murder this prejudice naturelly is not so
evident, as in imaginary crimes, such as blasphemy, libel, and
offences against so-called morals.

We know that in nefions under the blasphemy laws, which
happily are now s thing of the pest, the rcligious convietion of
the judge wae the only guestion of importance in the decision of
the jury, snd the reason why blasphemy proceedings have been
sbandoned lately is that these religione convirtione of judges have
been shaken, and the prosecuter, not heing able to bring the case
before a judge of his own choice, tune the risk of & fiasco and
ignominious defeat. Even the jury, composed as it may be of
Uniterians, Nonconformists, and Atheists, ia not quite reliable,
snd on the bench Apnostica like Lord Coleridge and 8ir J. F.
Btephen ara not an exeeplion.

Thus Atheism is no longer a crime, but offences against the
sixth commandment, which neither in this country nor in any
other are punishable by law, are converled inte erimes and
punizshed as sueh with an unheard-of severity. And here the
prejudice or partiality of the presiding judge is more dangerous
than in any other cases because he can play on the hypoeritical
side of the jury, which in social life plays such an important part
in this couniry.

'We gll know that of all nations in the world the English is the
most immeoral, and appears ss the most moral. There is no more
debauchery in any city of Europe than in London, ne more adul-
tery in any country than in CGreat Britain, in one day more per-
jury is committed in the law courts than in the whole of France
in & year, and yet we wiszh to appear as the mosi moral people on
the globe. To maintain this sham, hypocrisy is & sine gua nonm,
and the keeping up of appearances is essentinl. And the, perhaps
unconscious, feeling that it is necessary to appear a model of
morality while indulging secretly in all soris of vices, has taken



