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THE THEORY

oF

PRESUMPTIVE PROOF,

T'HERE i3 no branch of legal knowledge which iz of more
general utility, than that which regards the rules of evidence.
The firsb point in every trial, is to establish the facts of the
case; for hie who fails in his proof, fails in every thing.
Although the jurists hold the law to be always fixed and
certain, yet the discovery of the faet, they say, may deceive
the most skillful. No work has ag yet appeared in the English
langnage on the theory of ¢vidence ; and the nature of circum-
stantial evidence has been sull less inquired into. The object
of the present Bssay is to inquire into some of the more
general principles of legal proof, and particulariy into that
speoies of proof which iz founded on presumptions, and is
known fo the English lawyer by the name of circumstantial
evidence.

Evidence and proof are often confounded, as implying the
=game ides ; but they differ, as cause and effect. Proof is the
logal credence which the law gives to amy statement, by
witnesses or writings; evidence is the legal process by which
that proof is made, Hence, we say, that the law admits of no
proof but such as is made agreeably to its own prineiples.

The principles of evidence are founded on our ohservations
on human eonduct, on common life, ayd living manners : they
are not just becanse they are rules of law; bui they are rules
of law becanse they are just and reasonable,

It has been fonund, from common observation, that certain
cirenmstances warrant cerfain presumptions. Thus, that a
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mother shall feel an affection for her child,—that a man shall
be influenced by his interest.—that youth shall ba susceptible
of the pagsion of love,—are laws of our general nature, and
groundg of eyidence in every country. Of the two women
who contended for their right to the child, she was declared
to be the mother who would not consent to its bring divided
betwixt them. When Leflierie tells us that he stole alone, at
night, into the chamber of his mistress, “hot with the Tusean
geape, and high in blood 17 Clefera quis naseit

As the prineiples of evidence are founded on the observa-
tomg of what we have seen, or believed to have been passing in
real life, they will accordingly be suited to the state of the society,
in which we live, or to the manners and habits of the times.
The following passage, in the excellent memoirs of Philip e
Comines, I believe to be perfectly frue, beeanse it is confirmed
by other accounts of the general state of manners ab the
period when he wroto.

Louis XL digtributed, he asserts, for corrupk purposes,
gixteen thousand erowns among the King of England’s
officers that were about hie person, particulurly to the
chancellar, the master of the rolls, the lord chaneellor, &o*

The fruth of this narrative has never Teen called in
question, because if iz given hy an historvian of grent gravity
and character, and is illnstrated by the manners of the age;
vet although the anthor says that bis design in writing of
these Lransactions, is to show the method and conduct of all
human affpirs, by the reading of which such persomns ag nre
employed in the negoliation of great matters, may he in-
structad how to manage their administrations, we shonld find
it difficnlt fo give credence to such facts, if related of any
modern lord high chancellor or officer of atate of the conrt of
England. Thus the same presnmptive evidence that is good
as to the conrt of Edward IV. and the era of 1477, is
altogether extravagant if applied to the court of George I1L
and the beginning of the 19th century.
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The oration of Cicero for Cluenting, exhibifs evidence of
judicial corrnption which can only be credited from onr
general knowledge of Roman manners at the era of the facts
which he deseribes.

The King of Siam gave credence to everyihing which a
Enropean ambassador told him, as to the circnmstancos and
eondition of Hurope until he came to acquaint him, that the
rivers and sez were occasionally made so hard, by the eold,
that penple could walle on them; but this story he totally
dishelieved and rejected, ns entirely repugnant to every thing
which he had either seen or heard; and the ground of hig
digbelief was perfectly rational.

A similar principle sways our belief in respect to the acts
of individuvals, ag arising in the society and period in which
we live, Wo always refer the credibility of the case to whab
hae fallen within our own observation and experience of men
and things. We readily give eredence to acfs of common
peenrrence, and are slow in yielding our assent to the
existence of new and unlooked for eventa,  When a wretch,
at no distant period, in affftuent circumstances, was acensed of
having stolen somo shests of paper in a shop, the jndges
admitied him to bail against evidence, because the charge was
altogether unlikely in one of hiz condition in life. From
these instanees, we may safely infor that the principles for our
believing or dighelieving any fact, are rather governed by the
manners and habits of society, than by any positive rule,
The writers on the general Taw of evidence, such as Maseardus
and Menoching, have accordingly declared that all prool is
arbitrary, and depends on the feelings of the judges.

There are two species of presumptive proof: the first iz the
presumption of the law, and the sceond the presumption of
the judge, juryman, or trier.

The presumption of the law iz that emmelnsion which the
law attaches to o certain species of guilt,  Thus, that he who
has deliberately and willfally killed another, has done so from
malice, i3 o presumption of the law. But how far he who has



