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INTRODUCTORY NOTE

Since the month of August, 1914, the expression " Free-
dom of the Seas” has been on the lips alike of belligerent
and neutral, and it seems as advisable as it is timely to
issue—for the first time in English—the famous Latin
tractate of Grotius proclaiming, explaining, and in no small
measure making the “ freedom of the seas.”*

The title of the little book, first published, anonymously,
in November, 1608, explains the reason for its composition:
“ The Freedom of the Seas, or the Right which belongs to
the Dutch to take part in the East Indian trade.” It was
an open secret that it was written by the young Dutch
scholar and lawyer, Hugo Grotius. It was a secret and
remained a secret until 1868 that the Mare Liberum was
none other than Chapter XII of the treatise De Jure
Praedae, written by Grotius in the winter of 1604-5, which
first eame to light in 1864 and was given to the world four
years later.”

The publication of the treatise on the law of prize is
important as showing that the author of the Mare Liberum
was already an accomplished international lawyer, and it

* For the freedom of the seas and the refstlon of Grotlus to the doctrine,
see Ernest Nys's Ler Originas du Droit Interaaiionsl (1504), pp. $79-887, and
the same author's EBtudes de Droit Inisrnational st de Droit Politigws, 9 séric
(1901), Une Bolaills de Léorss, pp. 960-979. For an accownt in Eoglish sec
Walker's History of the Law of Nations, Vol. 1 (1899), pp. #75-983. i

For an Interesting sketch of the illustrions author of the Mare Libsrum, see
Motley's The Life ond Death of Jobn of Borseveld, Vol II, Chap, XXII;
for an analysls of Grotins® views on the law of natfons, see Hallam's Isiro-
duclion to the Literatwrs of Burops ($th edition), Vol I1, Part III, Chap.
IV, Sec. III; for an t of LY see Sandys' Hiriory
of Clasrical Scholorehip (1908), Vol II, pp. 815318

* Hugonis Grotii De Jure Prosdas, odited, with an introduction, by H. G.
Hamaker, and published at The Hague in 1868 by Mertious Nijbotf.
L




vi INTRODUCTORY NOTE

proves beyond peradventure that the masterpiece of 1625
on the ““ Law of War and Peace” was not a hurried pro-
duction, but the culmination of study and reflection ex-
tending over twenty years and more, More important
still is the fact that neither the law of prize nor the Mare
Liberum was a philosophic exercise, for it appears that
Grotius had been retained by the Dutck East India Com-
pany to justify the capture by one of its ships of a Portu-
guese galleon in the straits of Malacea in the year 1602;
that the treatise on the law of prize, of which the Mare
Liberum is a chapter, was in the nature of a brief; and that
the first systematic treatise on the Iaw of nations—The Law
of War and Peace—was not merely a philosophical disquisi-
tion, but that it was the direct outgrowth of an actual case
and of professionsal employment.'

1In support of the vlew that Grolins sppeared as counsel in cases arlsing
out of captures made by vessels In the service of the Dutch Past Indin Company,
and that the treatise, Da Jurs Prasdas, is a legal brief, see R. Pruins Esn
Onuitgegoven Werk vam Hwgo De Groot in Verspreide Gevchriftem, Vol 1II,
Pp. 367446, The followlog passages are quoted from this remarkable essay:

“While busy with the sale of the goods [of the captured merchantman
Catherine, which had been unloaded in the Amsterdam arsenal], the process of
edjudlendngthebonty before the admiralty court was conducted in the usual
forms. Cl of Hnl.llm!,theﬂourd of elght Aldermen,
and Admiral Heemsl . on Th ber 9, 1604, final sentence
was rendered, and mmmmwrﬂmmmmmn
were declared forfeited and confiscated '™ (pp. $89-880).

“Hulsfus in some measure replaces what the fire at the Marine Arsenal
has robbed us ofy smong other records be has preserved for us In his Achis
Bekiffart the sentence pronounced In this matter by the admiralty, and of which
we have knowledge from no other sources, From it we learc the grounds uponm
which the claimants demanded the adjudication of the booty. These grounds
sre the same twelve which De Groot discusses in his book. . . . This concordance
can be explaived on the ground that De Groot must bave had acquaintance with
the sentence; but he was not a man merely to repeat what others had before him
witnessedt. T should be Inclined to feel that In the process he had served as
counsel for the Company, and thst be himself was one of the authors of the
written claim upon which the sentence was based. It would not then be sur-
prising if in his book he should develop at grester length and throw light upon
what had already been set forth in the cleim ™ {pp. 390-301).

*“1 cannot state definitely that Hogo De Groot was persuaded by the Directors
to write such an argument; I have been unable te discover any evidence to




INTRODUCTORY NOTE vil

The Spaniards, as is well known, then claimed the
Pacific Ocean and the Gulf of Mexico, and Portugal
claimed, in like manner, the Atlantic south of Moroceo and
the Indian Ocean, and both nations, at this time under a
common sovereign, claimed and sought to exercise the right
of excluding all foreigners from navigating or entering
these waters. The Dutch, then st war with Spain, although
not technically at war with Portugal, established themselves
in 1598 in the island of Mauritius, Shortly thereafter they
msade settlements in Java and in the Moluceas. In 1602
the Dutch East India Company was formed, and, as it at-
tempted to trade with the East Indies, its vessels came into
competition with those of the Portuguese engaged in the
Eastern trade, which sought to exclude them from the
Indian waters. One Heemskerck, a captain in the employ
of the Company, took a large Portuguese galleon in the
Straits of Malacca. To trade with the East Indies was one
thing, to capture Portuguese vessels was quite another thing.
Therefore, some members of the Company refused their
parts of the prize; others sold their shares in the company,
and still others thought of establishing & new company in
France, under the protection of King Henry IV, which
should trade in peace and abstain from all warlike action.
The matter was therefore one of no little importance, and
it appears that Grotius was consulted and wrote his treatise
on the law of prize, which is in the nature of a brief and
is, at any rate, a lawyer’s argument.’
that end, That be was In close relations with the Company, he himself says in
& letter of later date, sddressed to hls brother. Nor can there be any doubt
Hn\mrﬂﬂnghhwrkhemndnmofﬂneurﬂimofﬂmﬂnﬂd(hmpmym
of its pred t the supg which 1 have elsewhere ventured to make
hm!,thlthhuy that |n the eonduct of the case he appeared as advocate
for the Company, It would then appear most probeble that, after consultation
‘with the directors, he set about writing his book, which wes to be & second plea
in thelr bebalf ® (p. 403).

* For the nceount which Grotlus himself gives of the incident, see his Annalss

ot Hirtorias ds Rebur Balgicir ab Obitu Philippi Regir ssges ad Indscias Anal
1600, written in 1013, but first published in 1658, Book 1, p. 43%.
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In 1608 Spain and Holland began negotiations which,
on April 9, 1609, resulted in the truce of Antwerp for the
period of 12 years, and, in the eourse of the negotiations,
Spain tried to secure from the United Provinces a renuncia-
tion of their right to trade in the East and West Indies.
The Dutch East India Company thereupon, it would appear,
requested Grotius to publish that part of his brief dealing
with the freedom of the seas. This was done under the
title of Mare Liberum, with such changes as were necessary
to enable it to stand alone.

It will be observed that the Mare Liberum was written
to refute the unjustified claims of Spain and Portugal to
the high seas and to exclude foreigners therefrom. The
claims of England, less extensive but not less unjustifiable,
were not mentioned, and yet, if the arguments of Grotius
were sound, the English claims to the high seas to the south
and east of England, as well as to undefined regions to
the north and west, would likewise fall to the ground.
Therefore the distinguished English lawyer, scholar, and
publicist, John Selden by name, bestirred himself in behalf
of his country and wrote his Mare Clausum in 1617 or 1618,
although it was not published until 1685, to refute the little
tractate, Mare Liberum.' In the dedieation to King Charles I,

For a fuller t of the ch t under which the treatise on the
lsw of prise wes written, see Hamsker’s edition of the De Jure Praedas, pp.
wil-vill. The distinguished historlan and scholar, Robert J. Fruln, after an

of the d Hamaker that Grotius wes

ined by the C to prepare the v on the law of prise. The

English transiation of Hamaker's exact statement reads as follows: “Fruin is

of the opinlon thet be [Grotins} wndertook this work at the instance of the
Company, and that he appesred in 1t ss their spokesman.”

For an analysis of the commentary Ds Jurs Prasdas and the circumstances
under which i was written, see Joles Basdevant's stody on Grotlus, pp. 131-
187, 155110, In Pillet's Les Fond du Droit International (1904).

1 Selden’s Mare Clowsrum was not the only defense of England, nor was the
Mars Libsrwm the anly lance which Grotios broke for the freedom of the seas.
In 1615 Willism Welwod, professor of Civil Law at the University of Aberdeen,

published & little book entitled As Abridgement of off the Ssc-Laves, In which
be maintained the English s3de of the question, of which Title XXVII, pp. 61-




INTRODUCTORY NOTE ix

Selden said: * There are among foreign writers, who
rashly attribute your Majesty's more southern and eastern
sea to their princes. Nor are there a few, who following
chiefly some of the ancient Caesarian lawyers, endeavor to
affirm, or beyond reason too essily admit, that all seas are
common to the universality of mankind.” The thesis of
Selden was twofold: first, ** that the sea, by the law of
nature or nations, is not common to all men, but capable
of private dominior or property as well as the land™;
second, “ that the King of Great Britain is lord of the sea
flowing about, as an inseparable and perpetual appendant
of the British Empire.”

In this battle of books, to use the happy expression of
Professor Nys, the Dutch Scholar has had the better of his
English antagonist. If it cannot be said that Grotius wears
his learning “ lightly like & flower ”, the treatise of Selden
1s, in comparison, over-freighted with it; the Mare Liberum
is still an open book, the Mare Clausum is indeed & closed
one, and as flotsam or jetsam on troubled waters, Chapter
X1IT of the Law of Prize rides the waves, whereas its rival,
heavy and water-logged, has gone under.

In the leading case of The Louis {2 Dodson 210), de-
cided in 1817, some two hundred years after Selden’s book
was written, Sir William Scott, later Lord Stowell and one
of Selden’s most distinguished countrymen, said, in reject-
ing the claim of his country to the exercise of jurisdiction
beyond a marine league from the British shore:

78, deals with the community and property of the seas. Two years later Welwod
published & second work, this time in Latin, entitled De Domvinio Maris Juribusqus
ad Dominium prascipus Spectantibus Asrortia Brevle ao Methodica,

Grotlus prepered, but did pot publish, a reply to Welwod's firat attack,
entitied Defensio Copitis Quintl Maris Liberi Oppugnati a Gulisimo Weltodo
Jurla Cieilis Professore, Capite XXVIT sjus Libri Beripti Awglica Sermons cui
Titwlem Fecit Compendiem Legum Moritimorem. It was discovered at the
same tme us the v Do Jura Prasdas snd wes published In 1878 in

Muller's Mare Clossum, Bijdrage tof de geschisdenis der rivakiteit van Engeland
en Noederlond in de zeventionds sroww.




