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EASTERN DISTRICTS COURT
REPORTS.

. VOL. IX.

PART 1.

Mrrvie ve. Bumpmwae CousitTrEe oF Sr. CYPRIANS

BooieTT.

Building Contract— Architect's Certificate—Dismissal of
Architeet—Arbitration.

Abmkﬁngmmwﬁdﬁadejmmfwwﬁam'

‘eertain work was baing done, should appoint an architect,
oni wheose certificate payments should be made and o whom
all disputes should be referred, An architect whose nams
was submitted to the contractor and approved of by him
wae appoinfed, various sums were paid under hiz cer-
tificate, but before the completion of the work he war
dismissed by the employer without the consent of the
contractor. On the completion of the work the contractor
obtained this arphitect’s certificate for balance dus under
the contract for woerk and exiras and sued on s, the
defendants tendering a quantum meruit, Held, tha! defen-

dants could not withdraw their submission o this architects

atward, and were liabls for amount as certified by him.

'I‘he evidence in this case was taken before JomJ at
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the Cirenit Court at Port Elizabeth, and the case reserved
for argument before the full Court.

The summons in the Circuit Court elaimed £147 1s, 84,
balance due to pleintiff under a contract entered into by
him with defendant committee for the execution of certain
bnilder's and carpenter’s work on St. Cyprian’a Hall, Port
Elizabeth. The contract provided that the work should be
dons to the satisfaction of the Committees or of an agent
10 be sppointed by them; that payments should be made
from time to time upon this agent's certificate; and “ that
all disputes conneeted with this contract as to materials,
velues, extents, or meaning of plans and specifications, or
in any way ariging out of this contract, shall be decided by
the agent appointed by the Building Committee, whose
decision shall be binding.” In terms of this contract
Mr. Peek, with plaintifi’e concurrence, was appointed by
the defendants as their architect and agent, and during
the progress of the work £361 19s. was paid to the plaintiff
upon certificates gmm.ea by him. In August, 1893, before
the completion of the work, defendants dismissed Mr, Peek,
without the consent of the plaintiff The plaintiff, on com-
pletion of the work, got a certificate from Mr. Peck to the
effect that the werk under the eontraet and ecertain extras
suthorised by the committee had been completed to his
satisfaction, and that after deducting the £361 18« paid,
the sum of £147 1s: 9d. was dne to the plaintiff. This sum
the plaintiff now claimad.

The defendants in their plea set forth that they had
dismissed Mr. Peek in August, 1398, and bhad made no
new appointment of mhltecn in consequence of the plain-

tiff's refusal to recogmise any one in his stead. They sub-

mitted that they were mot bound by any certificate of
Mr. Peek for work dome sfter he had cessed to be their
architect, and tendered £08 14s. 5d., which they alleged to
he the full value of such work done, as a full settlement of
the plaintifi’s claim.,

The- plaintiff denied the defendants’ right to dismiss
the architect appointed under the contruct, and maintained
that defendants wers still bound by his certifieate.

King (for Sampson) on behalf of plaintif, When it is

,afireed that payments are to be made upon an arehiteet's
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eertificate, the granting of such certificate is a econdition
precedent of any litigation. Except in the case of frand or
collusion (neither of which is suggested here) the con-
tractor could not recover in any action without first obtain-
ing this certificate, and, though the point never seems to
have been judicially decided, the converse munst hold, that
once it is granted defendant is bound by it (Secott ve. Cor-
poration of Liverpool, 3 De G. & J., 334; Hansen & Schra-
der v8. Deare, 3 E. D. C,, 36; Wilson vs. Holt, 4 &, 220 ;
Seott va. Sytner, 9 Jut. 50).

The sgreement to refer all disputes to the arbitration of
the arehitect is binding equally on plaintiff and defend-
ent; under the contract this reference to arbitration is
clearly a eondition precedent to lLitigation and not merely
& collateral apreement to refer matters to arbitration; and
it is eettled law that though the latter ia revocable, the
former ia irrevocable (Scoff va, dvery, 5 H. C. 811; Dames
v8, Souwth Brit. Insurance Co, 3 Jui 416); comsequently
defendant could not revoke agresment by merely saying,
“] dismiss my architect.” If building owner can dismiss
architeet at will, while contraetor cannof, architecta would
be eoerced into giving certificates favourable to owner.
An architect is really in the position of amn arbitrstor, and
the English decisions shew that an arbitrator once
sppointed iz irremovable except in case of fraud, collusion,
or refusal to act (Stevenson vs. Wateon, 4 C. P. Div. 159;
Sudbrooks vs. Barvet, 36 L, 1. (N.8.) 616).

The same rule follows from the Romap-Thitch text-
writers (Foet, 19, I1. 36).

Blaine (for defendants). There seems to be no decided
ease exactly in point, so the whole tenonr of the contract
muaf be considered. When plaintiff tendered for contract
he made no mention of architect, or of work being paid
under his certifieata, This proviso was ingerted in the con-
iract as a safeguard for defendants, and the architect was
solely their agent, The work was to ba dune to the satis-
faction of the eommitiea or their agent; so they need not
have appointed one at all, and when they did they could
dismiss him at will. Kemp ve. Hose, 1 Giff. 258, cited in
Beott vs. Avery (supra), shews that arbitrator's deeision not
always final; where bias iz suspected, even without fraud,
either party may refuse to be bound by it. In Lok vs.

B 2

:.7

§|

Duldllg
B| (.‘y;prhn“s




4

Claridge (1 Jut: 356) Covrt had held architect’s certificate
not final with regard to certain extras outside the eontract.

Clur, adv. vult. -
Posted (May 31st).

- Joxes, J,, delivered the judgment of the Court.

In this case the. plaintiff and the defendant eociety
agreed in writing that plaintiff should erect certain build-
ings for a price named, and eontracted to pay the contractor
a8 the work progressed according to certificates from a per-
son who is called their agent. The defendant committee
reserved to themselves the right to alter, omit, or add to
any of the work withont in any way departing from the
contract, and contracted that any-additions or deductions
ehonld he measured and valued by the Building Com-
mittee’'s supervisor, whose .decisivn sheuld .be -binding,
The work, it was further agreed, should be carried out
under the supervision of an agent appointed by the Build-
ing Committe, who was to have full power to condemn any
material or work which he might consider not consistent.
Payments were to be made monthly to the extent of 35 per
cent, of the work done, the balance to remain in the hands
of the Building Committee for one month after eompletion,
st which date if the work is in good order the Building
Committee may reduce it to 5 per cent, for further three.
months es o maintenance security. All disputes connected
with this contract ae to the materials, ‘Fﬂ].llﬁl, extents, and
meaning of plans, specifications, &e., in any woy arising
oat of this contract, shall be decided by an agent to be
appointed by the Building Committee, whose decision
shall be binding,

' Now it appears that befors signing this contract tenders
had to be called for, and the plaintifi's tender had been
accepted by the defendants in a letter written on the 24th of
Beptember, 1892, by Charles Edenberry on their behalf,
In this letter a blank had been left when it was sent to the
plaintiff. - This -was in the postscript which read at first,
“Youn will have to look to Mr. —— for inetructions, he
having full power over the works.” The plaintiff thereupon:
refused to sign the written contract in accordance with his
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tender before he kmew how the. blank was to be filled in.
Bubsequently the name of Dix Peek was put in, and later
on after having been informed of the name whieh had been
inserted, he signed the contract and specifications, and
performed the work stipulated for receiving payments until
August under the certificates of Mr. Dix Peek. In Aungust
the defendants dismissed Peek from his office for some
cause which is not pleaded. It is not said that he was
guilty of conduct which would render him incompetent to
perform the duties of arbitrator between the parties ; nothing
in the shape of fraud or collusion or incompetency through
adverse intereats is suggested. The work contipmed, and
at its completion Dix Peek gave hia certificate shewing
that the sum of £147 1s. 9d. was due by the defendants.

‘When this case was hrard at Port Elizabeth Mr. S8ampson
ehjected to any evidence being given which tended to vary
the result of the architect’s certificate, as neither frand noz
colluzion had been alleged, and no ground had been set op
by the defendant for dismissing the arbifrator or referes
selected by the parties to determine the actual value of the
work or materials, and he relied upon the case of Hansen
& Schreder va. Dears, 3 B D. C. 36. On the other bhand
Mr. Blaine contended that before the agent had actually
pronounced hig award the defendants had diemissed him
and given the plaintiff notice of this fact; and further,
even if the person named ag supervisor was an arbitrator, he
could be dismissed or his powers could be revoked before
he had actually exercised bis powers, and he referred to
Raussell on Arbitration, p. 146. He contended that any
sward made afier the cancellation of the amppointment of
arbitrator was absolutely void.

This question was reserved for further srgument before
the Kastern Districts Court. It has now been argued.
Upon reference to the authorities it does not appear that
our law is precisely in accord with that which is laid down
in the passage cited as the Common Law of England. The
position of Mr. Peek was that of a person agreed upon
between the parties to fix and determine the price or value
of eertain labour to be performed and materials to be
provided by the pleintiff. Bnch s contraet, I take it, would
be good and valid, as soon as the parties had agreed upon
their referee, unless there were some valid grounds shewn
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