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The reports of the district attorneys of the southern district
of New York and the aastern distriet of Pennsylvania, on
the snhject of tha levy of troope in tha United Btates by
official or other apents of Great Britain, are returned here-
with to the Attorney General, and his opinien is required
upon the question, whether or noi the acta reported are in
violation of the municipal law and of thae national sov-
ereignty and nentrality ; and especially upon the question,
what lagal responsibility, if any, thoee acts devolve on the
British minister and British consuls,

FRANELIN FPIERCE.
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OPINION.

ATroRNEY GENTRAL'S OFFICR,
August 3, 1855.

Bir: I have the honor to submit herewith the con-
siderations of law applicable {o the enlistment of troops
within the United States by the British government,
in so far as the facts appearing in documents before
me concern the personal action either of the British
minister or of the British consuls in the United States.

There is no room for doubt as to the law regarding
the general guestion.

In the first place, the act of Congress of April 20th,
1818, contains the following provison: '

“8re. 2, And be ¥ further enacted, That if any per-
son shall, within the territory or juriediction of the
United Statea, enlist or enter himself or hire or
retain another person to enlist or enter himself, or to
go beyond the limits or jurisdiction of the United
States with intenf to be enlisted or entered, into the
service of any foreign prince, state, colony, district, or
pecple, as a soldier, or 88 a4 marine or seaman on board
of any vessel of war, letter of marque, or privateer,
every person so offending shall be deemed guilty of a
bigh misdemeanor, and shall be fined not exceeding
one thonsand dollars, and be imprisoned not exceeding
three years,” (iii Stat. at Large, p. 448.)

Of course, as the levy of troops within the United
Stated for foreign service is forbidden by law, no
such right has, by your permission, heen given to
Great DBritain, To the contrary of this, the British
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government wa3 expresly notified, by letter of Mr.
Marcy to Mr. Crampton of April 28th, 1854, that no
enlistments in the United States would be permitted
either to Great Britain or to Russta (Ex. Doec., 1st
session 33d Congress, vol. xii, No. 103, p. 6.)

In the second place, independently of the municipal
relations of the acts in guestion, they constitute,
whether they be the acts of the British government or
of its minister and consuly, a violation of the sove-
reignty and of the neuiral righta of the United States.

The rule of public law is unequiveeal on this point,
and is correctly stated, as follows, by Wolff:

“Bince the right of raising soldiers iz a right of
majesty, whi¢h must not ke violated by a foreign
nation, it is not permitted io raise soldiers om the
territory without the consent of its sovereign.” (Jus
Gentium, 8. 1174.)

By Vattel: * As war cannot be carried on without
soldiers, it is evident that, whoever has the right of
making war, has also natorally that of raising troopa
The latter, therefors, belongs likewise to the sovereign,
snd is one of the prerogatives of majesty.” (Vattel,
Dwoit des Gens, liv, 3, cb. 1i, 8. 7.)

#* * *

* * *

“ As the right of levying soldiers helongs solely to
the nation or the sovereign, no person must attempt to
enlist soldiers in & foreign country without the permis-
sion of the soversign; and, even with that permission,
none but volonteers are to be enlisted; for the service
of their country is out of the question here, and no
sovereign has a right to give or sell his subjecta to
another,

“Whoever undertakes to enlist soldiers in a foreign
country without the sovereign's permission, and, in
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general, whoever entices away the suhjects of another
state, violates one of the most eacred rights of the
prince and the nation. This crime is distinguished by
the name of kidneppiog or man-stealing, and is pun-
ished with the ntmost severity in every well-regulated
state. Foreign recruiters are hanged without merey,
and with great justice. It is not presnmed that their
sovereign has ordered them to commit a crime; and
supposing even that they had received such an order,
they ought not to have obeyed it; their sovereign
having no right to command what is contrary to the law
of nature.” * * * - But if it appears thai they
acted by order, such a proceeding in a foreign sover-
eign is justly considered agaz injury, and as a sufficient
canse for declaring war against him, unless he makes
suitable reparation.” (Ibid. s 15.)

By Klaker: A state entirely neuntral has the right
to exact, even by force, if nccessary, that belligerent
powers do not use neantral territory for the purposes of
war; that they take not therefrom munitions of war,
and provisions and other immediate requirements of
war, for their armies; that they do nof make there any
miitlary preparations, enrolments or collections of froops;
that none of their troops, armed or unarmed, pass
through, &c., &c. ; that they exercise there no act of
hostility against the persons or property of the subjects
of the hostile state; that they do not occupy it mili-
tarily, or make it the theatro of war," (Droit des Gens
maderne de I' Burope, s, 285.)

By G. F. de Martens: “ Whilst, in case of rupture
between two nations, & neutral state preserves the full
enjoyment of its territorial rights, it can, in the absence
of treaties, prohibit during the war, as in time of peace,
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any pessage or sojomrn of foreign troops, and much
more forbid the occupation of ita fortresses, the recrudt-
tng, mustering, and exercising froops; and it may unse
force against those who shall attempt to violate the pro-
hibition.” (Précis du Droil des Gens, 5. 350.)

By (raliani: * All povernments are accustomed io
forbid, under ecapital penalty, any foreigrer to make
military engagements or recruils within their territory ;
in doing which they do no more than to sustsin and
defend & natural right, and one inherent in every sov-
ereignty, * *

*“The nentral sovereign, who leaves his subjects at
liberty to engage themselves in the service of a foreign
belligerent, will not therein be wanting to his neutral
daties, provided it has been customary with his nation;
if it has been usual in time of peace; if it accords
with the physica! and political condition of the country:
if, in fine, he practices indifference and impartiality,
not denying to one bellizerent what he concedes to the
other. DButif a sovereign has not been accustomed to
allow his subjects to enlist in the military or naval ser-
vice of other governments, it may well be doubted
whether he may, for the first time, do it on the occar-
rence of war befween two states, each of which is in
amity with him. I am not prepared to say that in eo
doing he gives equality of advantage and facilities to
both; there might be inequality in the need of the
belligerents; for perhaps one of them, suffering from
defictency of men, would dertve precious and powerful
succor from such permission, while lo the other < would
be useless and superfluous, In my opinion, therefore,
this question comes within the general rule of essential
neuntral duties: that is, to continue in the anterior con-
dition, it being lawful to persevere in what has been
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vsual, but unlawful to iomovate.” (Der Doveri de'
Principt Neutrald, p. 326, 327, 320.)

By Hautefeuille: * The duties of belligerents may be
summed up in very few words. The belligerent onght
to abstain from the employment of all such indirect
means to molest his enemy as, in the accomplishment
of their object, would first injuriously affect a neutral
nation. He ought to respect, in the most complete and
sbsolute manner, the independence und sovereignty of
nations at peace; in a word, he cught to treat them in
the same manner as if the most profound peace con-
tinued to prevail, Those nations, in fact, are at peace
with him, fulfiliing strictly their duties of peutrality;
they have the right to cojoy the advantages of their
position, and to be exempt from all the evils of war;
the duty of the belligerent is to abstain from tke in-
fringement of this right. Thus neutral territory ought
to be held sacred and inviglable by natipns at war;
these last ought not, on any pretext, nor in any man-
ner, to make wse of such territory to subserve their
purposes of hoatilities, directly or indirectly, The pas-
sage of armed troops, the levying of scldiers, &ec., &e.,
without the eonsent of the sovereign, would constitute
an offence against the sovereignty of the neutral, and a
violation of the duty of the belligerent.” (Droits et
Devoirs des Nations Neufres, tom, i, 312, 313.)

“As to the territory of neutral nations, the oceurrence
of hostilities makes no change nor modification of their
rights: they remain inviolsble as in time of peace.
Their territory ought, then, to be sheltered from all
enterprises of the belligerents, of whatever nature they
may be. The consequences of war ought never to be
felt by them directly; that is to say, no act of hostility
should be commitied sgainst them, under any pretext.



