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2 Principles and Practice of Pleading.

perhaps, to such unmitignted contempt, as the principles and
practice of pleading, * This mischievous mess,” says Mr.
Mill, “which exists in defiance and mockery of reason, En-
g]ish lewyers inform us, is & sﬁict, and. pure, and beautiful
e:empllﬁnuonofthemlaufl This-is a common
langudge of theirs. It is alanguage which clearly demon-
strates the state of their minds. All that they see in the
syatem of pleading is the mode of performing it. What they
know of logic is little more than the name.’

To such ribaldry as this, there is no manner of reply which
well-bred persons can employ ; bat we will endeawour to wipe
away some patt of the reproach, by departing widely from that
method of defence which is commonly adopted by the profes-
sion. 'We shall not seek to intrench ourselves in technieality;
we shall not assume the necessity of any particular forms ;
hltdmndatmmﬁtmﬂlemtagegmmldnfpﬂw-
dent and authority, and meét our adversaries on principles of
sbetract jurisprudence; and we undertske to shew, with as
much brevity as possible, that, though overloaded by perverted
ingenuity with much that taste and reason wonld reject, En-
glieh pleading ia founded upon principles as sound as any that
reformers can contrive. Wae shall expose its faults as freely
a5 we shall claim credit for its advantages. Yet we are con-
vinced that the expence, delay, and unceriainty complained
of, are atiributable to the relaxation, and not to the sirictness,
of our rules ; and that our best exertions should be directed to
restore, instead of superseding or extending them. This, in-
deed, is Mr. Brougham's opinion, and the following observa-
tions will afford an illustration of his views. He, however,
commenced at o point, to which we should not feel ourselves
quite justified in proceeding. He gave our ancestors credit
for sense, & commodity moet commonly demied them; and
took for granted the soundness of the foundations of the sys-
tem, whilst numerous innovators are for demolishing the
whole. We therefore shall begin the investigation at &
somewhat earlier stage; for we have seen, as yet, no com-
mentary on the writer from whom we just now quoted, nor on

! Bupplement to the Encyel. Buit. Ast. Jorisprudence.



Principles and Practice of Pleading. 3

" those who have followed in his truin. All that we ocan
ventire to mssume is the expediency of ascertmining before-
hand the nature of the matter in dispute; and it is surely too
obvious for denial, that, if parties were to prooeed to trial with=
out any warning but a summons to the court, without any spes
cies of preliminary armangement, delay, uncertainty, and confu-
sion would result. In such a case the plaintif®s range of proof
would be unlimited ; the defendant might be squally diffuse ;
unaequainted with the precise subject of contention, the judge
conld form no check upon their wanderings ; and neither party
could be prepared for explanation or reply,

We are agreed then as to the necessity of some sort of
pleading, and shall hardly differ as to what are its proper ob-
jects; for that eystem is undeniably the best, which brings
the parties most speedily to issue on a point material to their
difference, which allows nec atatoments but such as are abso-
lutely necessary to the developement of the question, which
conveya the fullest information with regard to the proofs re-
quired, and provides that thess shall be as few as possible;
and, above all, whieh aceurately distinguishes the nature of
the points in difference, and refers each to its pecaliar jurisdio-
tion ; without which, the benefits of a decision must terminate
with the suitor who procured it, as no precedent could be relied
on as & guide, if fact and law were confounded in the judgment,

By what means these gbjects are attainable, and what

towards them our practitioners have roade, are
the subjects for discussion here, and will perhaps be most
easily explained by contrasting the present systein with those
already tried and those suggested for adoption; and, in the
first place, we shall notice a peculiarity which distinguishes
gur courss of proceediny from that of every other judicature.

With us, the allegutions of parties are 8o restrained us to
lead spontaneously, as it were, and withiout the interference of
the court, to the production of an issue ; whilst, in every other
system, a comparative laxity of assertion is permitted, each
party states his case at large, and, when all the circumstances
of thedispute are fully develaped, the pleadings are reviewed by
the judge. who selects the material points and frames the
the mecessary issues. The rule chiefly instrumental in pro-

B2



4 Principles and Practice of Pleading.

ducing the effect we speak of is, technically expressed, the
following ;  That after the declaration, the parties must at
each stage demur, or plead by way of traverse, or by way of
confesgion end avoidence;"! the meaning of which will be
hest explained, and the working best shewn, by an example.
If A. for instance, were to complain of B., he would
set out in writing the grounds of his demand, to which B.
would be called upon to' reply in one of three ways :—by ob-
jecting to the sufficiency in point of Jaw of the facts alleged,
{i. e. by demurring) ; by denying the truth of the cowplaint,
(i. e. pleading by way of traverse); or, admitting its suffi-
ciency and truth, by stating facts, which prevent the circnm-
stances relied upon by A. from having the effect attributed to
them, (which is termed pleading by confession and avoidance.)
If the firat course, that of demurring or objecting to the legal
sufficiency of the complaint, is chosen, the objecting party is
taken to admit the facts, the dispute becomes altogether a
question of law, and judgment is given for him in whaose
favour that question is decided, withont requiring any ew-
dence to circumstances, If, according tg the second method
of proceeding, B, denies or traverses the charge or any easen-
tial part of it, the parties are immediately at issue, and a time
is fixed for determining the case by proof, But if, declining
both of these methods, the defendant confesses the complaint
and alleges & new line of clrcumstances in enswer, as, that
after the debt became due it was released to him by A. ; then
u change takes place in the position of the parties, and A. is
called upon in turn to deny the truth or legal competeney of
the defence, or to allege other facts subvemnsive of the effect of
those set out by B.; ua, in answer to the defence of a release,
that such release was extorted by viclence ; upon which B. is
called upon as before to demur, traverse, or state fresh matter;
and thue the disputation proceeds, till either some essential
circumstance is affinmed on one side and denied upoa the
other, or till the parties mutually admitting the assertions of
each other, are at issue as to the legal effect of some one of the
pleadings; a conjuncture which in most cases very speedily
amives, and cannot indeed be long protracted by the utmost

! Stephen on Plesding, 157.




Principles and Practice of Pleading. 5

ingenuity of a disputant: Details of circumstances must
occasionally be prolix, as we can neither circumseribe their
actual combinations, nor ascertain, beforehand and without a
knowledge of the evidence, to what extent an allegation is
diffuse; but it is quite imposgible to wander from the point
or to become illogical without immediate exposure, whilst the
rule exemplified above prevails. This, however, it is unneces-
sary to press ; as those whose censures we are most anxious
to examing admit the merits of the mode we have described,
but deny our courts the praise of following it. They mistake
the exception for the rule ;" they know that a great deal of pro-
lixity has crept in; that various anomalies mre discernible ;
that legal forms appear preposterous to thuse who are igno-
rant of the history of our courts; and gladly availing them-
selves of the facilities for lmpomhon afforded by the intricacies
of the inquiry, and often possibly deceived themselves,a certain
clasa of writers have thought proper to inform the public that
& whole profession is in league against it, resolved on fostering
a practice which has not the semblance of = principle to rest
on, but is vague, confused, and contradictory throughout.
Here, however, they shall speak for themselves, and we trust
the reader will pardon the length of the extract in considers-
tion of the weight of the anthority.

“ What is desirable in the operations of the first atage is, 12¢, That
the affirmations and negations with respect to the facts should be
true; and 2dly, That the facts themselves should ba such as really
to have the quality ascribed to them. For the first of these pur-
poses, all the sscurities, which the nature of the case admits of,
should be taken, for the veracity of the parties. There is the same
sort of reason that the parties should speak truly, as that the wit-
nesses should speak truly. They should speak, therefore, under all
the sanctions and penalties of a witness, They cannot, indeed, in
many cases, swear to the existence or non-existence of the fact;
which may not have been within their cognizance. But they can
always swear to the state of their belief with respect to it. For the
second of the ebove purposes, namely, that it may be known whe-
ther the facts affirmed and denied are such s to possess the quality
ascribed to them, two things are necessary ; the first is, that all in-

L Am-!mhlmﬂtmwhm,in any pleading, the party deserta the grousd
that he took in his last antecedent pleadiog, and resoris to anather.  This i fatal.



