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NOTICE.

“Tag Morchant Shipping Asct, 1854,” which (except the Ninth Part, “ Liability of
% Bhipowners,” already in foree) will come into aperation on the 1st of May, 1855,
is, in the main, s consolidation of the provisions of numerous Acts of Parlisment,
many of which have been very racently passed, and &0 the exact wording of
which frequent raferencs will for some years be necessary, in order to ascertain
the rights, linbilities, and remedies of persons who have been enguged in trans-
aotions congected with Merohant Bhipping.

For this resson, and becsuse the Act containg fow altsrations of prineiple, but
many of an extending character in lan and detail, it has been thought better,
for all the purposes of practical and iongl use, to place in the hands of the
readors of the last edition (1854) of Tenterden's Treatise, the ready means
of eollating the old with the new law, than whoily to withdraw the former from
their noties,

The gentlemen by whom, under ths direction of the President of the Board of
‘I'rade, the Act has been drawn, have rendered this, comparatively, an easy task,
It were much to be desired that in the progress through Parlinment of Bills
affacting important intereats, the ;g:dicim course (a) which he has taken, of in-
timating, by a short notice to the membera of the Legislature, the alterationa
contemplatad by him in the existing law, were generally adopted.

On reference to the fourth section, and to the schedule, of the Marchant
Shipping Repeal Act ( post), it will be seen, that the repesled Acts for some
pur remain in foree. :

Act is divided into eleven Parts:—

The First Part relates to the Board of Trade and its Functions,

The Bocond to the Ownership, Measurement, and Registry of British Ships,

The Third Part to Masters and Seamen.

The Fourth Part to Safety and the Prevention of Accidents.

The Fifth Part to Pilotage.

The Sixth Part to Lighthouses.

The Seventh Part to the Mercantile Marine Fund.

The Eighth Part to Wrecks, Casualtics, and Salvage.

The Ninth Part to Lisbilicy of Shipowners,

The Tenth Part to Legal edure. :

The Eleventh Part to Miscellaneous Matters. :

1t does not profess, as will be observed from this statement of its contents, like

tha Qrdinances of Lewis XIV., or the chapters wﬂsﬂmn&iiy to it of the Code de
Commerce, to be a Code of Maritime Law, but & Digest lations for the
Government and Direction of the Mercantile Marine of the United Kingdom.
The general principles of the English Marine Law, as modified by former Acts
of Parllsment, and expounded in the Treatise of Lord Tenterden, are not affected
by it in more than s few particulars ; but many alterations, which mey appear at
firat sight to be verbal, or made for the purpose of abbreviation, have heen suggested
by doubts and inconvenieneces arising on the construction of the statutes now in
fores, and earefully nated, as they accurred, by the officers of the Board of Trade,

) Bee & Memorandum on the Merchant Bhipping Laws Consolidation Bill, by Henry Thrlng,
Bas'riuw-u-hw, and Thomas Henry Farrdr, mm": Becretary 10 the Beard u!"l‘mdnl., :
AZ



4 The Merchant Shipping Act, 1854.

and the intelligent merchants and shipowners of whose advice and assistance
its President has wisely availed himself.

These who have experienced the unuett&inkﬂomioueﬂ by the entanglement of
the mutually qualifying and restraining scts relating to merchant ships and seamen,
will best appreciate the great service rendered to the mercantile community, and to
the legal profession, by the framers of the new Law. A maltitude of confused en-
actments, extending over more than 1000 sections, have been condensed by them
into 548, On reference to the schedule of the Merchant Shipping Repeal Act, 1854,
it will be seen that nearly the whole of forty-seven statutes, beginning with the
8 Elizabath, c. 13., “ Touching Sea Marks and Mariners,” and ending with the
17 & 18 Viet, ¢ 5., “ An Act to admit Foreign Ships to the Coasting Trade,” has
been repealed. The substance of them, as sdapted, from time to time, to the
altered condition of our home and foreign trade, and the changes of our commer-
cial policy, is now ted to us in one comprehensive and well-considered law,
to understand which nothing more than attentive reading is required, and which
dizplays in every * Fart” a degree of practieal and legal knowledge highly credit=
able to the department by which it was submitted o the Legislature.

“ He shall not go to sea without thia book,” will be found among the rules fox
the maater's guidance in soms of the old ses-lawe. A suggestion for ita incorpo-
ration with this Digest of British Mariltime Regulations was made and favoursbly
received during the pmg:n of the Bill through Parliament. Perhaps it may
not be too late to give effect to it, at least umm foreign-going vessels, by
way of recommendation from the Board of e, before the Act comes into
operation. Consular agents in foreign states, m.sﬁwumu in British possessions,
naval officers, and masters of ships, cannot properly discharge their duties without
frequent reference to its provisions; but it ought also to be accessible, ms the
ship's agreement ia required to be (s, 166.), to tha mariners; and when s seaman
¢laims the liberty, which this Act secures to him (8. 23.), of going ashore to make
complaint to a justice of the peace, consular or naval r, he ought to have the
means of learning what his rights are, and of appealing to the written laws
of his country for their protection. There is po better security for obedience
to Acts of Parliament than & knowledge of their contents by all whose conduct
th;{s?re intended to regulate.

erences to the corresponding provisions of the repealed statutes will be
found in the margin of the sections. The more important alterations of the Law
will form the sabject of this notice.

PART I
THE BOARD OF TRADE, ITS GENERAL FUNOTIONS

Taw general superintendence of matters relating to the British Mercantile
Marine wae first committed to the Board of Trade by the Mercantile Marine
Act (1850). Its powers and duties were extended and varied by the Mereantils
Marine Act Amendment Act (1851), and the Merchant Shipping Law Amend-
ment Act (18453). The new Aot makes no important change in the conjoint
effect of these enaciments, with the exception of a provision in the seventh
section, by which all documents whatsoever, purporting to be issued or written by
or under the direction of the Boncd of Trade, and purporting to be sither sealed
with the seal of such Board, or signed by one of ity secretarics or assistant-
secretaries, und all decuments purporting to be certificates issued by the Board,
and to be sealed with its seal, or sigoed by ane of the officers of its Marine
Department, shall be received as such in evidence, without further proof, unless
the contrary be shown.




The Measurement, Ownership, and Registry of British Ships. &

PART IL
THE MEASUREMENT, OWNERSHIF, AXD REGISTRY OF BRITISH SHIPS.

(1). For information respecting the new mode of ndmeasurement which could
ba uaeful for any practical purpose, the reader muat, of neceszity, be referred to
the Act itself. The object of all rules for measvring ships is to ascertain, with
the utmost possible acouracy, the space epplicable in them to the carriage of
cargo and passeagers. After much complaint of the errors and imperfections
of the existing law, & Commission appointed by Government, in 1849, recom-
mended the adoption of a system of external instead of internal messurement.
But that plan was found open to serious objections; and the.one now adopted —
the result of the study and scientific knowledge of Mr. Moorsom, a member of the
Commission—was submitted to a large number of intelligent shipowners and others
interested in and acquainted with the subject, and by them approved of. As
regards the ms below the tonnage-deck, thegincipa[ differences between the
new plan and the one preseribed by 8 & 9 Vict. ¢, 89., conasist in these particulars ;:—
The number of measurements taken is greater ; it increases with the size of the
ship, and they are combined, according to & well-known mathematical law, com-
monly known as Stirling's Rule for determining the cubical contents of bodies (a).

The Act also contains provisions for messuring the space between decks—ships
with cargo on board, steam and open vessels. The owners of existing ships are
allowed, but not compelled, to adopt the new measurement.

g). Ownership and Registry.

the present Ship Registry Act, 8 & 9 Vict. c. 89, no persons sre recog-
ni as interested in British ships but owners and mortgagees. Ignoring
equitable interests, except those of minors, heirs, legatees, and creditors holding
from, or represented by, registered owners (), it enacts that when ships are sold
registry, to any of her Mujesty's subjects, they shall (* otherwise such transfer

“ghall not be valid or effectual for any purpose whatever, either in lew or equity ”)
be transfarred by bill of sale, containing a recital of the certificate of registry,
or principal contents thereof (¢); that no uoregistered bill of sala shall be valid,
1o pass the property in any ship, or any share thereof, or for any other purpose (d) ;
and thuuheﬁsmpn:&w?mv:{;heﬁﬂdh?hm entered in ﬂ::'.'bDDk of
registry, the bi 8l o valid to pass the property against all persons
and to all intents and purposes, except against subsequent purchasers and mort-
gagees, who shall first procure, as directed by the thirty-ninth section, the endorse-
wment of their bills of sale or mortgages vpon the certificate (¢). However
formal the contract for the sale ofa ship may be, itis & nullity in 4 Court of Law
or Equity unless it recites the certificate of registry; however fraudulent or in-
cautious, as respocts the person beneficially interested, a transfer by the registered
owner may be, the title derived from him, and completed in due form upon the
register, is unassailable ( £). By the new Act, the recital of the certificate of registry
in a bill of sale; or executory contract for the eale of a ship, is not required, and
instead of enacting that the bill of sale when registered shall be effectual (s. 55.)
to pass the property as againet all persons whatsoever, and to all intents and pur-
poses, it provides that no notice of any trust, express, implied, or constructive,
shall be entered on the register, or recaivable by the registrar ; and thet, subject
to any rights snd powers appraring by the register-book to be vested in any
other party, the registered owner of any ship, or shave therein, ghall have power
absolutely to dispose, in manner hereinafter mentioned, of such ship or share, and
:;1 gzzfe zaﬂ'a)ctunl receipts for any money paid or advanced by way of considera-

on (3. 43.).

(a) See the Memorandnm before eited, p. 1. (5) 8 &9 Viet c. BO. 5. 26, (#) Seet 34
() Sect. 37. (#) Bock 88. (f) Abbott, on Morchant Ships and Seamon, 9th ed. pp. 61, 62, 66. 72,
Al
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‘The effect of this will be miw the existence of unregistered intérests in
British ships and registered ips in trust, for persons not named on the
register, thus ing the registered owner personally responsible for breach of
trust to a Court of Equity, but without prejndice, ns respects Sond fide purchasers
oot implicated in the fraud or bresch of trust, to any title derived by them fiom
him. grhe Act also empowers the Court of Chancery in England or Ireland, the
Court of Session in Scotland, and any Court possessing the principal civil juris-
diction in any British possession, Ol;?ou the summary application of any intereated
person, ez parie, of upon service of notice on any other person, to issue in order
prohibiting for  time to be named in such order any desling with such ship or
share, to annex thereto any terms or conditions it may think fit, to discharge such
order without costs, and generally to mct in the premises ss the justice of the case
may require (8. 65.). . .

his power is very large, and will enable a Court of Equity to restrain the
registered owner from exercising sny act of ownership inconsistent with the
equitable n;EI;u of persons interested, by aale or contract, in the ship.

{s.? As the law now stands, the mhofn&iﬁﬁmgﬁmd-hpmmly.be
completed at her port of registry ; her owner has no logal means of empowering
the master or an agent to give, at the time and place of a contract for her snle
abroad, & complete title to a purchaser. This inconveniencs is remedied in the
new Act by provisions which enable the owner of a ship to obtain from the
rogistrar, at the ship’s port of registry, certificates or powers of attorney, autho-
rising within such limits a8 to time, and as to maximym smount of charge
ar maximum price of sale, a8 he may think proper, the person or persons named
therein, to sell or mortgage his ship (ss. 76. to 83.), When the power is executed
by such mortgage, s record thereof is to be endorsed thereon by the registrar or

ritish con officer of the place at which the age place (8 T8:),
snd the owner may at any time revoke the certificate, if Limited a8 t':dplmor
places, by suthorising the registrar by whom such certificats waa granted to give
notice to the registrar or consular at such place or places that such certi-
fieateis revoked (s 83.). The Act contains provisions for the due record of such
tranwactions by the ryistmr grunting or revoking the certifioate, and by tie
registrar or consular officer before whom the power conferred by it is exercised, and
who receives notice of its revoeation (& 58.).

No certificate can be granted for the sale of less than n entire ship (s 81.); no
zale to o purchaser for valusble consideration, and no m bond fide mude
shall be impeached by reason of the death of the person by whom the power
F‘aagﬁml;‘efomiuem«uf his bankraptey or insolvency in cortain cascs,
8g. B0, 81,

4.) By the 8 & 9 Vict, c. 89. 5. 12,, no natural born subject who had taken the
oath of ianee to any foreign State, exeept under the terma of some capitala-
tion, unless he afterwards became denizen or nataralised, and no natural born
subject resident abroad, unless filling the charscter of member of some British
factory, or agent for, or partner in, & house ing on trade in Great Britain,
could be the owner of & British registared ship. This provision was repealed by
the 12 & 13 Viet,, ¢. 20, & 17. It is restored by the new Act to this extent: —
“ That no natural born eubject who has taken the oath of allegiance to any foreign
“ Bovereign or State, shall be entitled to be such owner as nfutenic{ unless
“he has, subsequently to taking such oath, teken the oath of allegisnce to her
“ Masjesty, and is, and continues to be, during the whole period of his so being an
“owner resident in some place within her lgitmy'a dominions, or & member of &
“ British factory or partner in a house actually enrryiag on business in the United
% Kingdom, or in some other place within her Majesty’s dominfons.” (s 18.)

(5.) By the new Act the declaration of ownership and qualifieation for owner-
ghip, pince of the ship’z build, &e., required by the 8 & 9 Viet, c. 89, and
12 & 13 View, e 20, to be made by the owner if only one, by Loth owners
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if there are two, and by three owners if more than two, in order to obtain the

istration and certificate of registration, must be made by all the owners (3. 38.).
But if the declarant resides more than five miles from the port of registry, his
declaration may be made before sny registrar or Justice ofthe Pesce (ib.), and
o ship may be registered at any port, although her owners may not reside at or
near to it 'I!mporl.orplaoo at which lhef registered for the time being is to
be considered her port of registry, or the port to which she belongs (8. 33.); and
her reglalr’mybe transfarred from one port to another upon the epplication
of all parties a]:g:sring on the register to be interested in the ship (& 89.

(6.) Under B & 9 Vict, c. 89. ss. 34, 35, 36, 37., an entry on the certificate
of registry, as well as in the book of registry, was neceesary to complete the title of
& purchaser, and the security of a m the date of such entry determining
the priority between rival claimanta, @ new Act makes the register-book the

+ sole evidence of title, end restricts the certificate of registry to the purpose of a
document sccompanying the nhlp. and identifying it a8 the ship of which it certifies
the registry, by the particulars of its name, tonnage, build, deseription of its sur-

veyor, and the names of its master and owners (s 44.). The bond required by the
8 & 9 Viet,, c. 89, to be given by the owners and masters, conditioned to the
effect that the certificate of registry shonld be used solely for the service of the
vessel, and should be given up or cancelled in certain events, is no longer required.
But severe penalties are enacted for effecting the same objects, aud for ensuring
an indorsament on the certificate of tny change of owners or maater (s, 45, 46.).
And if sny ship bocomes the g‘o qualified to be owners of British
ships at any foreign port, the British enmulnr officer resident at such port may,
1pon the spplication of the mester, grant him & pm'n'sioﬂal certificate, which shall
the same force a8 a certificata of registry until the expiration of six
months, or until such earlier time as r.he ship arrives nt some port where there is
o British registrar (2, 54.).
g'.l' .) The mew Act contains provisions relative to the transfors of ships
shures therein (s 55.), and to transmissions or devolutions of title in eonse-
quencs of death, ba tey or insolvency, which latter (ss. 58 to64.) are borrowed
from the Companies’ C Consolidation Aet. And if by d or marriage
of & female owner the property in any ship, or share therein, becomes vested in
= person not qualified to be the owner of a British registered ship, such person
raay on application obtain from the Court of Chancery in England or Ireland, the
Court of Session in Beotland, or & Court possessing the principal mﬂljnnsdwhon
in any British possession, an order for the sale of the ship and the appropria-
tion of its proceeds (s. 62.). The Court mny add such terms or conditions to the
order s it thinks fit (ib.), and vest the right to transfer the ship in ita nominee,
88 if he were the registered owner (s. 63.).

(8.) As respects mortgages of ships, there is one important alteration the policy
of which may be matter of question. Under the provisions/of the Act now in force,
aod of the Acte which it superseded, 8 mortgagee whosa mortgage is *expressed
and stated " in the book of registry, and on the cortificate of registry, is not to he
deemed the owner, nor is the mortgagor to be deemed to have ceased to be the
owner, excopt 2o far aa may ba necessary for the purpose of rendering the ship, or
shares therein, availabls, by sale or otherwise, for payment of the martgage debt (a).
And the Act having provided that a transfer by way of mortgage or security for
debt shall be indorsed as such upon the certificate which secompanies -the ship,
and which may always be inspected by any person with whom the master who has

of it may have oceasion to desl, proceeds to exempt the interest of the mort-
gagee, in the event of the hnnirnp&'.y of the mortgagor, from the operation of the
clause in the Bankrupt Laws relating to the possession, order, and disposition, as
wpnte(! owner, by & bankrupt, of property belonging to another (6). By reference
(2) 8 & 0 Vict. c. 89. 5. 45 (5) Beet. 48.
A d
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to the register at the ship’s home, nnd by insisting on & sight of the certificate of
registry elsewhere, & tradesman or lender has thus the means of learning what
amount of beneficial property the apparent owner has in the ship. The ecer-
tificate of registry under the new Act will afford no such information.

Mortgages are to be recorded in the order nftheirgodtmion (= B.‘Rsom the re-
gistrar, aud have priority according to their dates (s, 89.). The JAct also contnins
provisions for the sale of the ship by its mortgages (s. 71.), the transfer (8. 73.),
discharge, and transmission of mortgage interests (8. 74.), and the entry of them
in the register-book (ss. 68. 73. 76.)

(9.) Registry de nmove ip mow required upon overy change of owners. By
the new Act the registrar, at the desire of the owners, is empowered, on any chonge
of ownership in the ship, to make registry anew (s, 88.), but such registry is not
required to be made in any case but that of an alteration inm the ship itself (s=
84,86.) With the object, it is presumed, of facilitating the sale of ships, their
registers may be transferred from one port to another upon the application of all
parties, whether owners or mortgngees, appearing on the register to be interested
in them (& 8%.).

(10.) The remaining sectione of this part (28, 92 to 108.) contain a variety of
regulations respecting the inspection of registry-books (e 92.), the fees (s. 95.)
indemnities (8. 93.), and duties of registrars in exceptional cuses (s. 97.), pro~
vigion for cases of infancy and incapucity (s. 99.), the grant of passes for un-
registered ships in specinl circumstances (s. 98.), the liability to penalties afresi:ﬁ
sous interested otherwise than a8 mortgagees in ships, though not registered s
owners (g, 100,), the forgery, and admission in evidence, of documentsand certified
copies of them (s. 101.), and thenntional eharacter of ships (ss. 102 to 106.), most
of which are now for the first time easeted. Among these the more noticeable
are the following : —

Any declaration or thing required by the Act to be made or done by & person
interested in a ship, which he is im&e, H reason of infancy, lunacy, or other
ingbility, from making or doing, may be made or done by his guardian or com-
mittee ; or, if there be no guardian or committee, by sny person appointed by
zn'_r ggt;nrt baving jurisdiction in respect of the property of incapable persons

8 99,

Persons beneficially interested in ships otherwise than as morigagees, slthough
mot registered as owners, are deolared liable, separately or jointly with the regis-
tered owners, to all pecuniary penalties enforced by this Act, or any other Act, on
the owners of ships or shares therein (s. 100.).

No officer of Customs ehailﬂ?mt u clearance or éransire for any ship until the
master has declared to such officer the name of the nation to which he claims that
she belongs, and such officer shall thereupon inscribe such name on the clearance
or transire (s. 102.).

The deing or permitting of anything, or the earrying or permitting to bo
carried any papers or documents, with intent to conceal the British character of &
ship from persons entitled by British law to inguire into the same, or the fraudu-
lent sssumption of a foreign character, with intent to deceive any such person,
will subject the ehip to forfeiture, and render the maater, if privy to the commis-
sion of such an offence, guilty of & misdemeanour (s. 103.).

The like forfeiture attaches to the acquisition, by nny ungnalified person
(except in the ense of transmitied interests), of any interest, legal or beneficial, in
a ship using a British flag and assuming the British character (ib.).

benever it is declared by this Act that a ship belonging to Eny person or body
sorporatey, qualified, according to this Act, to be the owner of British ships, shall
not be recognised as a British ship, such ship shell not be entitled to any benefits,
privileges, advantages, or protection, usually enjoyed by British shipa, and ghall
not bo entitled to use the British flag or sssume the British nati character ;




