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PREFACE.

HIS TFasay does not in any way claim to be a
Treatise on che aubject. Lack of leisure has
compelied me to omit many important topics and
to deal all too Driefly with others. My debt to
previous writers—te Hensa, Huvelin, Schaube,
Folloek and Msaitland, and above all to Goldschmidt
—is evident on every page; as far as time and
opportunitiea allowed I have gome to the original
authorities,. While the Essay was in the Press,
I learnt that there were numerocus fair rolls
preserved in the Record Office and vpon these
I am at work, To &ir F. Pollock for kind
sugpgestions I wish to express my thanks



GENERAL CHARACTERISTICS 3

Jjudges were ordered to give aliena no better law than
their own citizens would have in the alien state.
Sometimes the variations in the Law were of far-
reaching importance, and perhaps no better example
can be given than the rules regulating the effect of
Eamest mooey. Here, if anywhere, a definite and
universal rule might be expected, for otherwise no
merchant could bs sure of his bargain. In the 13th
century, however, the effect of the Earnest had not
been finally settled. As a geoeral rule it ipay be
said that the payment of a God's penny was effectual
to¢ bind a mercantile bargain, and Fleta expressly
declares that such was the law amongst merchants,
Edward I, for instance, gave the Earnest a binding
force, o= a favour to the foreign merchants, * Every
contract,” ran a clause in the Carte Mercatoria,
“betwsen the said wmerchants and any persens
whencesoever they may come, touching any kind of
merchandise, shall be firm and atable, so that neither
of the sald merchants shall be able to retract or
reaile from the sald contract when once the God's
peuny shall have been given and receivedi” At
Avignon' the same rule prevailed; but there were
exceptions. The Preston custumal® "allowed the

Spalati in quasnngue corla et foro oujuecungue civitatis.  illod
gimile jus et justicia per gimilem modum et formars fist in onria
ot foro clvitatis illis bominibos."

1429, §t. Mera, Bririga, sap. 43. * Etiam popsunt [nonsnies
mereatorum] forensibog iale jus redders quale et guem ad modum
in sorom terris redditur nostratibus.”

I Mapitland, Sefect Pleas fn Monorial Courts, 158.

1 Costumal of Preston, Article 12.  Batesen, Eng. Hist
Beview (1900), p. 497. *‘[tem sl Burgensis aliquid fornm wal
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4 GENERAL CHARACTERISTICS

seller to break the contract by repaying deuble the
‘ Barnest, and the buyer by forfeiting five shillings.
In Ttaly most of the commercial statutes’ declare
that if once an Harnest is accepted the contract is
binding, but Varese® again offers an exception to the
general role, while in Sicily® it was the custom among -
merchants to consider the Enrnest merely as a

aliquem mercem smerit st hernas dederit et ilis qui vendiderit de
foro sno penitebit duplienbit hernas ementis. 2i autemn smens
foram summ palpshit vel habebit fornm vel quinque solidos de
vendente,"

! Ciroa 1200. Ht. Antiqoa Mercatorum Flacentise, eap. 85,
3 “Eb si gquis de posil {=mercantine} jurisdictione mer.
gatnm leperit..et., demarinm dei dederit wel dari [eeerit, iHud
mercalum inter partes ratom haberi fociam.™

1214, gonfirmed ig 1265, B, Legia civitedis 4f insilae Corzolas
[io &LA.5.0), cap. zxxv. p. 15. "8 quie mercaiur emendo
aligoid ab aligwo dederit umnm Jdedscdum parrdm pro  arrs,
marcator sit frmum et venditor toneatnr dare et amplor recipere
merges; ab opo desario supra sf aliguls dedeclt armas, pro qoo
. ramenebil meroatum, ile fepestur solvars alteri peril arras in
duplam.” Cf p. B, can. 38.

1302. Florence. &t Calimalas, b, ifi. oap. i. * Quo denario
dato meroatum stabile it et Srmom.™

1m8, Spalati wetns stauium, Lb. Ui cap. 96, p. 109 {(in
A H.& M.). **Bl...arredats fuerint,, dictum meroabom st frmam
et ratora...gais nihil tam contingit fided homane congroorm quam
& qoe justa per pactum inkar alignos intervensront observard.”

14th ceotory. Bt Boardomse {in M.H.8.M), cap. x. p. 132,
“Bi aliquas arras daderit, illod mercatom neg empior nea venditor
valeat ralingners.” ;

7 1847,  Lattes, Diritlo Commergiale, p. 132, note 14
# Quando la meroi fossere afate epalmate o benedicte, chi mancave
al contratio dovesss risarcire ogni danno, invece ss = fosss
soltanto data la capares, chi I” avera dato dovesse perderls, chi I'
avevs ricavats, restitmire if doppic.,” Quobted from Bt. de ¥arisio,

? Brunnack, Sictliema Mittelolterliche Stadtrechie, p. 166,
note 1.



