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In the Court of Wina’s Wench.

BURRELIL, Bart

. v. NICHOLSON.

Counsel for Plaointiff.
Sir James ScArneTT, Kint.

Mr. Fourerr.
Mr. W. H. Warson,

Attornies for Plaintiff.

Messrs.BravandWannen,
Great Russell-st. Blooms-

bury.

Counsel for Defendant.
SirJ. CanrneLy, Kot. 8.G.
Mr. Jouny WiLLiAMs.

Mr.Joux Jrrvia,
Mr. Tiop Pravr.

Attorney for Defendant.
Mr. Joun WarpiNGTON-
Roeers, Manchester
Buildings, Westminster.

The following Genllemen were sworn on the Jury.
Lire Dacre, Esq. Harley-street, Mary-le-bone.
Georee MiLLER, Esq. Cumberland-st. Mary-le-bone.
Witriam Harvey, Esq. Guildford-street, St. Pancras.
Ronert BMavy, Esq. York Terrace, Mary-le-bone.
AxprEw GeoreE BackoFrneg, Esq. Monmouth-street.
Ricuarp Hancock, Esq. Lower Clapton.

Frawois James Nueeg, Esq. Bruton-street.
WiLLiam Ermsvie, Esq. York-street, Mary-le-bone.

Talesmen (pursuand lo the Stalule).

James Surrn, Gerrard-street, Grocer.,

Jas. Warner SrorrorTh, Little Newport-st. Stationer.
MeLprEw SBneragrp, Oxford-street, Baker.

Jory WiLpey, Oxford-street, Hatter.
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The Pleadings were opened by Mr. Warsox.

The Solicitor General.—I understand from my friend,
Bir James Scarlett, that a question is to be submitted to
your Lordship, as to who has a right to begin. 1 was not

for such a controversy, as it appeared to me not

to admit of any doubt, My Lord, it is an sction of tres-
There is no plea of Not Guilty; there is only one

lea, which alleges that the dwelling-house in which, &e.
and at the time of making the rat¢ and assessment,

was within and parcel of the parish of St. Margaret, in
the city of Westminster, in the county of Middlesex, and
then ﬂﬁw uf%g a rn:;wn madgth ogrhﬂl:nrgef of the
T, &e. parish, going throu @ various
Qui:itea for obtui:ﬁngtdffhmgn-wmt, and that a dis-
tress-warrant was obtsined, upon which the goods were
seized in the plaintiff's house. The replication admits
every ion, except one. That is & positive alle-
F28 g Y s s St 1wl i llimg honoe

A is replication, s " i ing-house
h;h?ch,l&:fgmtheri mofwigm,h?c was nut:ittllllin
and parce said parish t. Margaret,” and this
is the only issue upon the record. Now, upon whom
does the affirmative of that issue lie? I say 1t lies upon
the defendant. If I were to withdraw, mdygimnuevi-
dence, my friend would be entitled to a verdict, for [ have
undertaken to shew this house is within and parcel of the
parish. I affirmatively say it is. My friend negatively
says it is not. The question is, who is to prove it? '

The Lord Chief Justice—Do you admit the amount of

i

The Solicitor General.—There will be no question about
the damages, my Lord. Your Lordship is aware that the
Judges have laid down a recent rule, that in sctions
brought for damages, the plaintiff is to begin, but
Lordship will exercise & reasonable judgmmthem
ject, and see what is the object of the action.

The Lord Chief Justice~~That rule was restricted to
personal actions—actions for words and libels, and so on.

The Solicitor General—The old doctrine is, that the

on whom the affirmative lies, is to begin, This ia
not a question of itis a question of nght. Now,
being a question of right, on whom does the affirmative
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lie? It is clear the affirmative lies upon me, for I under-
take to prove this house is parcel of the parish of St. Mar-
Is there any rule of practice more anciently
established and more invariably acted on, than that the
mmu;ham;tggwaﬁrmaﬂe ;lmtubegm?'l'hemcem
mion of the 8 only to personal actions.
h&emﬁmmﬂngrdmaéulmmyhehudupm
the plaintiff, that the defendant should begin where there
is & mere justification, but here the question to be tried is,
whether this house is or is not within and parcel of the
of 8t. Mm'gamt? We say it i m, they say it is not.
my Lord, it seems to me, with great submission,
it does not tofa.n reasonable doubt.
Eir!um&ark#—Wehad & discussion of this sort,
?Lord, before Lord Tenterden, in the Gray's Inn case.
y friend was then for the plaintiff, and I for the de-
fendant, and Lord Tenterden would not allow me to
The Solicitor General—That was replevin with a plea
of non cepif. —
8ir James Scarlett.—Which 1 &rupomd to withdraw,
and to admit immediately that were taken.
My Lord, I apprehend tharulewhmhhuhaenmmleby
thepdgeudmsapp to this case. This is an action for

rdship cannot, by looking at the
mﬂ judge wigt evidenee the pla.mhﬁfbywﬂl gwneg to sup-
lusc!mmtu » I cannot take any admission
my friend, that shall be settled, any
mnrethnnh-adldimmmaon nmcep:r,thmghnﬂ
evidence was given on that subject. jrourlnrda]ng
' iunhtut]wrmrd,youwﬂlmhuwitm My frien
this is not a personsl action—is not an wl:mnfor
ng goods a personal action? This is not an action for
& trespass on the land ; it is an action for taking away the
goods of the plaintiff, and for that taking he is entitled to
recover damages, That rule which has leid down by
the judges, was meant to apply to actions of every descri
tion where the plaintiff was to recover damages, but in
this particular case the defendant cannot prevent the
laintiff from having the affirmative q;{;uf cast upon him,
EJrIaPprehendyourLon:hhtpmm k at the record to
ascertain whigh is.to begin. You are to look to the
record to see whether it be an action to recover damages,
and having ascertained it is an action to recover damages,
the plaintiff is entitled to begin. That is one of the
’ B2



be taken thereof by the party demanding the same, an
action shall be brought against such mmmble,bud’-
borough, or other officer, or any such person or persons
acting in his aid, for any such cause as aforesaid, without
making the justice or justices, who signed or sealed the
said warrant, defendant or defendants, that on producing
proving such warrant at the trial of such action, the
jury shall ;ive their verdict for the defendant or defend-
ants, notwithstanding any defeet of jurisdiction in such
‘justice or justices.” Now, my Lord, whatever the form of
pleading mony be, my friend bas a 115]: to insist on my
proving a dgmund of the warrant, that is an affirmative
lmx-f cast upon me. Upon both these grounds, I submit
am entitled to begin. In every contest of this sort,
whatever the form of the action has been, it has fallen to
the lot of the plaintiff to hﬁn A
The Solicilor General—My Lord, if it is necessary—
The Lord Chief Justice,~That section isintroduced for
the benefit of the defendant.

The Soficitor General.—~It can only apply where there is
:.gciea of the general issue, and not where there is a spe-
ific issue joined upon the record. ;

The Lord Chief Justice—Are you prepared to admit
the amount of the damages ?

Sir James Scarlefi—I shall not accede to any such
sdmission, my Lord.

2
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The Lord Chief Justice—1 must decide in favour of the
defendant, for I cannot but see that substantially this is o
question of fact, whether this place is within the parish or
not. I think persons affirming it to be so on the record,
ought to prove it.

Sir James Scarleti—My friend does not admit the
amount of damages.

The Lord Chief Justice.—1 know that. '

DEFENDANT'S CASE.

The Solicitor General.—May it please your Lordship—
Gentlemen of the Jury. It haﬂ been decided by my
Lord Chief Justice, that I am entitled, on behalf of the
defendant, to begin—it will he my dul:y to state to you, as
succinctly and as perspicuously as 1 can, the question
you have to determine.

Gentlemen, those whom I have the honour to represent
here, are the rated inhabitants of the parish of Si. Mar-
garet Westminster., My friend Sir James Scarlett re
sents a very illustrious, honourable, and opulent “body of
men, who occupy the houses on R:ld‘lmond Terrace, and

it mny be su umﬂ also, that the inhabitants of Whitehall

ang;n Wﬂ]é:ntehaﬂ, have an mm in the same

question. en, these persons, -:m
whom I wish to throw no sort of re%ue:cnun,
not com lebumnmbumtnthﬁrﬂmfufﬂmpmrof
the of St. Mu’guret,andn'thnymnot,ltwuld
be unjust to blame them for defending themselves
the demand; but I also hope that no imputation will be
cast upon the rated inhabitants who now bear the burthen,
if they try to make all those whom theymudar m]:nah:l:-
ants of the parish equally contribute to sy

Gentlemen, the plaintiff, Sir Charles u.rrell, wcnples
a house on Richmond Terrace. These }:muaes, which are
:hplemﬁd mansions, or indeed palaces you may almost call

em, have been recently erected. wem n, I
thmk,mthﬂ}fwlﬂﬂ,md thmwamgeoi ings
occupied by s of very great eminence, distinction,
title, wealth, mnu , and respectability, fronting the river,
ealled Whitehall Gardens, and there are also a number of
other houses scattered over what is called Whitehall, and
they all say they are not liable to contribute to the relief
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of the ‘of the parish of 8t. Margaret Westminster.
Now, Gentlemen, it lies upon me to shew that they are
liable, and fnrthntpurpuneitwﬂlbamydmybneﬂaﬁhah'
to your satisfaction, that the site of those houses is parcel
of the parish. Gentlemen, I shall shew that to your
entire satisfaction ; and the only defence I am aware of
which can be relied on by the side is, that they have
not hitherto paid any rates. Gentlemen, it would be
enough for me to shew, as I shall do by the clearest
evidence, that the site of these houses is within the ambit
oftheﬁ.ﬁzh; but I allow they may possibly be within
the ambit of the parish, and still not parcel of the parish.
You are aware there are islands surrounded by parishes,
which islands are extra-parochial ; if they are extra-
parochial they are no parcel ofthepnriah.undﬂwnfh
the parish surrounds them, and thou are lo-
cally situated within the parish, the inhabitants of such
islands are not lishle to contribute to the relief of the
g:or or to the church. Now, Gentlemen, it will be
r you to say upon the evidence which will be laid before
you, whether this piece of ground, which clearly is within
the ambit of the parish, is not also parcel of parish.
I_undermdthe{mtdefm to be set up on the other
side is, that these houses stand upon the site of the ancient
r.lmo[“"hiwhﬁi]. If the site was once extra-parochial,
allow it continues extra-parochial still ; but, Gentlemen,
it will not be enough for my learned friend to shew that
this land was the site of the ancient palace of Whitehall ;
he must shew further that it was extra-parochial, and for
that se I really know not what he is to bring before
you, er than that hitherto the inhabitants of that part
of what I m]lthemm' St. Margaret, have not been
rated. Now, Gen , I account for its not having been
hitherto rated on several grounds, which I think will be
satisfactory to your minds. I allow my learned friend's
fnct,tllﬁ%iamformeﬂ part of the site of the palace of
Whitehall, and I say that 1s the very reason why, although
within the parish, it has not been therto rated as part of
the parish. Gentlemen, my Lord is aware that for a long
time a notion very gen prevailed, that the ancient
of the Kings of England were, by prescription, not

isble to be rated to the relief of the poor, and it was not
until recent times decided, that a subject oceupying bene-
ficially the property of the crown, was liable to be rated.
—1 will read a very short passage on that subject, which



