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22, THE SOURCES OF ENGLISH LAW!
By Hernalen Broyyes?

A, THE AN&L] - 8ATON BOURCES

N the history of the English law the Anglo-Saton sources
oceupy about the same relative position as the so-called
 folk laws ** and the other legal monuments of the Frankish
period do in the history of the other Western Teutonic

*This essay eppeared noder the title ¥ Ueherblick Uber die
Geschichte der fraosisischen, normannischen, wnd englischen HRechts-
%‘!]lcn," in Prof. Dr, Franz von Holtzendorffe * Encyclopidie der

hiswisgenschaft,” 3d ad., 1877, pp. 220-267, Part 10, §4 (Leipzig:
Ihuncker & Humblot); in the 4th edition {1882, pp. 277817 and the
5th edition (1800, pp. 308-347) the article wes reprinted, but in the
6th edition (1M}, it wes omitteld. The sothor has reviaed, enlarged,
and recast it for the present wolume of Essays, omitting the porvtionz
denling with French and Norman sources

The translatlon Iz by Professor Eawsr Ferrwo, of the FEditorial
Committee for these Eeaayy, :

An English translation by "W. Hastie wag published at Edinhurgh
in 1888, under the title “ The Soorves of the Law of Enoland” with-
out indieation of the precise edition on which it wua founded.

# Professor of Legal History in the University of Berlin, since 1878,
Frivatdozent In the University of Lemberg (Leov), 1885; assistant pro-
fessor in the same, 1866: professor In the same, 1868; professor in the
Univeraity of Prague, 1870; o the University of Strasshurg, 18723 mem-
ber of the Prussian Royal Academy of Sciemces; one of the Editorial
Commission for the Mommmenta Germantae Historien,

Oiher Publications: Zeongen und Ingnisltionshewein der Karolingd-
achen Zeit, 1866: Das Anglo-normannische Erbfolpesystem, 1869; Die
Entstehung der Schwurgerichte, 1872;: Zur Rechispeschichte der RAmi-
sehen wnd Germanischen TTeconde, 1980; Deutse Rechtsgeachichte,
1987-02, 2d ed. of Vol. I, 1206; Grundsige der Deutschen Rechts-
geschichte, 1901, 3d ed. 19083 and many separate artictes, most of which
sre collected in Forschungen rur Geachichte des Dentschen und Fransi-
sischen Hechts, 1884,
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nations.! It is true, the independent development of Anglo-
Baxon law was stopped by the Norman Conquest, its opera-
tion being superseded by the rule of the Anglo-Norman law,
But Anglo-Saxon legal ideas have at least in part survived
amidst Norman innovations and shared with them the forma-
tion of the historical foundations of the English legal and
political constitution. .

The importance of the study of the Anglo-Saxon sources
is moreover not confined to Enplish legal history, but ex-
tends to the legal history of all Teutonic nations. While
the Western Teutons of the Continent used the Latin tongue
for eommitting their legal monuments to writing, and while
in Germany in statutes and documents German began to
replace Latin only in the thirteenth century, the Anglo-
Saxon like the Morth Teutonic sources were written in the
vernacular. The insight thus gained into national legal ter-
minology, the wealth of Anglo-Saxon legislation during the
five centurics from Aethelberht to William the Conguerer,
the purely Teutonic character of the law, uninfluenced by
the Roman, and only slightly influenced by the Canon law,
ond finally the uninterrpted sequence of sources, which else-
where, between the ninth snd thirteenth centuries, reveal
gaps that can be supplied only with dificalty, — all these
conclitions place the Anglo-Saxon legal monuments m the
front rank of the sources of iInformation of Teutonic law.

Ameong the sources of the Anglo-Saxon law we distinguish
statutes, — the laws of the Anglo-Saxon kings being the most
important of these, — legal formulsries, treatises, and docu-
ments. :

General statutes were enacted in the national assemblies.®
in which the king consulted with the great men of the coun-
try (witanj, especially with the seeular and ecclesiastical

! Linguistic and lepal history distingnish East and West Teutons.
The former include the Gothie-Vandal nations and the Scandinavian
{North Teutonic) peaples. West Teutons arc the Germans including
the Frisians and the emigrated tribes out of which the Anglo-Saxon
people arose (Ingvaeonian Saxome, Angles, and the West Teutonic
Jutes who are regarded as the ancestors of the Kentlans).

"In legal historical writings the word witenagemot (coneilinm

sapientum) has hecome the technical term for these assemblies. It is
found in the Saxon chronicle, but nowhers in the Anglo-Saxon laws.
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dignitaries, regarding the maintenance and strengthening
of the peace, and regarding innovations in the laws.

Like the German * folk laws,” the laws of the Anglo-
Saxzons (dbmas, gerednessa, dsetnysse) have partly ereated
new law, and partly enacted existing customary law. The
oldest statutes were occasioned ky the conversion of the
Anpglo-Saxons to Christisnity.

The Angle-Saxen legal monuments may be grouped as
follows:

1. The statutes of the Kentions, whose state at the time
of Christianization was the lending Anglo-Saxon power,
They begin with the domes of King Aethelberht, ninety
brief chapters, m part of striking originality, concerning
penalties especially for infliction of wounds, wergilds,' and
the law of marital property rights. They date from the
time when Augustinus was active in England, more partien-
larly the years from 60T to 604

Then follow the laws of Hlothere and Eadric (685-6),
containing mainly eriminal and proeedural law, and the laws
promulgated by King Wihtred, 605, at a diet at Berstead,
coneerning ecclesinstical telations, purgatory oath, and lar-
ceny: Wihtred's laws utilized the resolutions of a church
synod of Hertford of 678; among other matters they con-
tain penalties against idelatry and breach of fast, which pre-
sumably #o back to the legislation of Farconberht (£40-664)
which has not come dewn to us, but iz mentioned hy Beda.

All Kentish laws have come down to us only in a more
recent West Saxon transcript,? which has not entirely
obliterated the traces of the Kentish dialeet of the original
text. )
2. The code of Ins, king of the West Saxons, of the period
from 688 to 695, According to the prologue Ine’s code is the
result of deliberations had by the king with the witan of his
people concerning the salvation of souls and the condition

*'Wergild iz & mum of money payable ar penalty for homieide,

* The Textus Rofensle, written about T120, apd going bock for
Kentish aonrces to an edition originaiing about 1020, See Licbermann,
Notes on the Textns Roffenaiy, 1808 (reprinted from “ Archacologin
Cantiana ™}.
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of the kingdom, in order that right law (aéw) and right
statutes {cynedémas) might be established and assured.
The ecclesiastical enactments precede. Ine's laws surpass
the Kentish in ease of diction, wealth of vocabulary and con-
tent ag well as in bullk. The fact that Wessex became sub-
sequently caput regni et legum® explaine the regard paid
to Ine’s laws by the more recent legislation. They have come
down to us not in their original form, but abridged, and in
more modern language, as an appendix to the laws of
Alfred.

3. From the peried of the union of the Anglo-Saxon king-
doms we have:

a. The code of Alred (8Y1-90d1), probably from the
closing period of his reign, when after many years® strug-
gleés with the Danes, he was able to think again of recon-
structing the disinteprated law. The code proper i= pre-
veded by an introduction of forty-nine chapters, borrowed
from the Bikle (Exodus and Actus Apostolorum) and sapple-
mented by some additions by Alfred. In the last chapter of
the introduction Alfred declares that he has compiled in his
code the luws of Ine, of Ofa of Mercia,d and of Aethelberht
of Kent, so far as the same seemed right to him, omitting
those that did not commend themselves to him.

Alfred’s eode proposes to create a common law of his
kingdom. As an appendiz for Wessex the code of Ine (men-
tioned above under 2) was published, the provisions of which
partly confliet with Alfred’s own laws. In more recent laws
the Alfred-Ine code is often cited simply as démbék. The
robrical index dates from ubout 940 at the Intest.

b. Alfred’s treaties with the Danes of East Anglia. A
treaty of Alfred with King Guthrum of East Anglia (of the
years from 880 to 890) contains provisions regarding wer-
gild, oath, guaranty, and trade. A second convention of
Alfred with Guthrum, chiefly concerning ecclesiastical rela-
tions and precepts, has not come down in the original form,
but in an altered version in which it was confirmed or re-

! Leges Henrlel, ¢ 70, 1.
*It is wnfortunately impossihle to extricate them as such from
Alfred’s laws,
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newed by Edward I after the acquisition of Guthrum's ter-
ritory in 921 or somewhat later.

¢. Two laws of Edward I; the older one, from the period
between 900 and 924, deals with purchase, anefang, real
actions, and perjury; the later one was enacted in 924-5 in
Exeter for the advancement of public security.

d. From the time of Aethelstan (925 to 940) date: the
ordinance of that king regarding tithes; the one regarding
alms; the enactments of the diet of Greatley (the most im-
portant of Aethelstan’s laws), and the resolutions of Exeter
{97 to 937): further, an enunciation of the ecclesiastical
and secular notables and of the people of Kent * de pace
observanda ® (D28 to about 938}, and the so-called Judicia
civitatis Lundoniae (of about 080 to 9410), an sutonomous
statute of the bishops and the gercfas, who through their
tenants helonged to the jurisdiction of London, significant
chiefly by the fact that they contain the by-laws of the Lon-
don peace gilds (the oldest Teutonic gild statutes).

¢. Edmund’s laws from the years 840 to 346, comprising
{ &) the resolutions of a London eynod convened by him, and
{B) a law regarding expiation of homicide and composition
of feuds, and (9} the resclutions of * Culinton ” regarding
measyres against thieves,

f. Edgar's laws, among which we may probably count an
ordinance {946 to about 31) concerning the hundred court
(TTundredgemét) and may count with certainty the resolu-
tions of Andover (959 to about 962}, and of Wihthordesstan
(962-3).

& Aethelred’s laws, closing the series of statutes enacted
by native kings. We note among them particularly the
diet resolutions of Woodstock (980 to 1013), of Wantage
(981 to 1012), and of Lendon (991 to 1002), a comprehen-
sive law of 1008 presumably enacted at “ Eanham,” the con-
tents being chiefly ecclesiastical and religious; a dict resolu-
tion of Bath (992 to 1011) and a constitotion of 1014 con-
cerning the particular peace of the churches and the legal
status of the clergy, and finelly & pence treaty of 991 with
Olaf Tryggvason, concerning the peace purchased of the
Northmen.




