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PREFACE.

Tre principles of common-law pleading as they came
into our law are worthy of speeial study. They eon-
stitute a subjeet of interest and importance alike to the
lawyer whe practices under a modern code system, and
to him whose professional aetivity lies in some State
where the old forms, thongh modified somewhat it oy
be by occasional statutory ensctment or progressive
eourt decision, still prevail.

No eode has been able to abolish the principles of
common-law pleading becanse they form the foundation
upon which every eode must build its own system. A
cade may eall things by ditferent names — as complainf
for declaration, answer for plew — but the {hings re-
main the same, and, what is more to the peint, the pur-
pose for which the thing is nsed remaing the same.
ITence to know how to best make the thing serve its
purpose one may still study with profit its origin and
its nse in the cases recorded in the bome of itz origin,

[t iz in fact the same with Pleading as with other
subjects. Our whole syatem of law iz the embodiment
of the prineiples of the common law ag found in the
cases, and to the cases we must ever turn for light
either as a direct aid to the sdministration of justice
or a5 a means of understanding and applying some
statutory restatement of principles first established by
the courta.
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1y FREFACE.

Suech enactment has perlups ambitiously sought to
simplify u principle of law by eneasing it in exact lan-
guage, but alas, has only suceeeded in adding to the
labor of applieation the tusk of interpretation, thus
ineregsing the chanee of error.

In a demoeraey such as onrs the people are the sonree
of the luw, which evolves through the slow process of
the decisions of courts and the more rapid process of
the enactinents of legislatnres.  When sucli ensetments
are confined to the preseribing of new, or the modify-
ing of olil rules relating to property or persons, they
record ainl refleet the current state of socicty and thus
serve & very useful purpose; but whon they attempt to
erystallize into o set form all existing rules governing
property and person they merely complicate the situa-
tion, to the consternation of the lawyer who now finds
himself removed one step further from the enlightening
sonrees of the law and is compelled to take his light,
as it were, from the original sources through a stututory
sereen, not alwavs, be it said, of the clearcst trans-
milling material.

From the earlicst beginnings down to the time when
our eeveral States, with their separate and ditfering
Judicial systems, began to adapt and fit the common
law to their respective needs we may study the system
of pleading in its development throngh the eases and
the English statutes, with the feeling that our knowl-
edge thus aequired will be an asset of valoe in any
jurisdiction.

To such sindy the student mmst add, in order
to complete his equipment, a further study of cazses and
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statutes in the partieular jurisdiction where he intends
to practice,

1t is not the aim of this treatise to carry the student
beyond an understanding of the main prineiples of com-
mon-law pleading ag they eame to vue in the beginning,
and, exeept by way of illustration wheve original prin-
ciples have been reasserted by modern deeisions, little
reference is made to modorn cases. :

The subject of common-law pleading has been
treated fully, and in great detail, by Chitty. COther
text  writers, chief amonr them Stephen, have
treated 1L less in detail, bul more clearly. The works
of all of these writers, howewver, are eharaoterized
by a greater fulness than is necessary, or cven con-
venient, for the purposes of the student who expeets
to practice in this eountry. What seems to be required
is a summary of the main prineiples of the subjeet —
the principles whose influence is still felt in the varions
systems of pleading which prevail in the differcnt
States, without the mass of technical and loeal rules
which encumbered the old English syvstem, IL iz this
need which the present work is intended, in some
small measure; to mesl.

The late Professor Ames, of the Harvard Law
School, prepared, some years ago, a collection of cases
upon the subjeet. which has been and is nsed in many
Law Schools with satisfactory results, The selection
and arrangement of the cases by Professor Ames has
been so judicions and offective, and the nse of a book,
such as his eolleetion of easzes, so desirable in connee-
tion with a text-bool, that T have, in the order of treat-
ment of the principles covered by his cases, followed
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in the main his arrangement and adopted the eases
selected by him as illrstrations.  This matter is con-
tained in Part IT.

Part 1. contains a brief explanation of the different
forms of aetions, to which the principles set forth in
Part 1I. mainly relate. 1 konow, in wmy own case,
some explanation of this nature would have been a
great help to a proper understanding of the enses.  If
the explanation given shall prove of assiztance to any
one else, it will have accomplished its purpoze.

In conelusion, I wish to say that the present work
is put forth only as a guide to the main principles of
the subject of civil pleading and a help to the under-
standing of the cases which illustrate those prineiples,
and in no sense as a complete treatise on the subject,
THusteations taken from the eases have been used to
show the application of the prineiples set forth, and
have been referenced for convenicnce both to Ames’
Cases, where contained therein, aud to the original
reports.

Jonx Jay McKruver.
NEW York, dug, 1, 1017,
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