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CASES ON SALES

or

PERSONAL PROPERTY.

A sale is a contract for “The transfer of the abso-
lute or general property in a thing for a price in
money.” Datlington on Per. Property, 78; Benjamin
on Bales (Ed. 1884), 1.

L
THING TO BE SOLD.

A
Actnal Existence,

Rurrraver v, Hacerpocm
Bupreme Conrt of Pennsylvania, 1868.
58 P Bt 108,

Reap, J. The plaintiff raised & crop of tobacco on the land
of the defendaat in 1868, on the shares. It waa guthered, siripped,
" and stored in shede on the farm of the defendant, and remained
in the joint ownership of the plaintiff and defendant entil the
18th of March, 1864, when they entered into the following
agreement under seal :—

“ Agreement entered into March I8, 1884, between Daniel
8. Ruthraoff and Peter Hagenbach, both of Union County,
Pennsylvanis, a8 follows, to wit: The said Ruthrantf hereby
agrees to sell, and doth sell, unto the aaid Hagenbuch, in Torbnt
Township, being the undivided balf of il the tobacco said

14 {197)



198 ILLUBTREATIVE CABES

Ruthrauff raised on the sald farm, at fourteen cents per pound.
The said tobacco being berein aud hereby now delivered by
said Ruthrauff to said Hagenbuch—and the said Hagenbuch
herehy agrees to sell the said tobaceo for the best price that he
can obtain for it—and whatever said Hagenbuch may obtain
for said tobacco after paying mll expenses for preparing the
same for market, and selling over and above the eaid sum of
fourteen cents per pound, he shall account for and pay tosaid
Rothrauoffl”

TUpon this agreement are endorsed receipte for payments on
the 4th Decemnber, 1863, Junuary, 1864, and March 18, 1864,
amounting to $110.08. .

The tobuceo remained on the Jand and in the possession of
the defendant until the 17th March, 1865, when it was swept
away by a flood, and the real question in this cause was what
ja the true eonstruction of this agreement, which, of course, was
for the decision of the Court.

The unataral reading of this instroment would make the
{raneaction & sale and delivery of the plaintif®s share of the
tobaceo to the defendant for a fixed price, to be increased, but
not to ba diminished, by the net procecds of eale above thut
price, which could be fixed or made certain without difficulty.
If this were & salo, then the defendant 35 liabla to the plaintitt
for the lost tobaeco, and at the price of 14 cents per pound,
the flood having rendered impessible the performance of the
tatter part of the agreement, which, therefore, hecomes simply
8 eala for a fixed price.

This is strougly corroborated by the receipts for money en-
dorsed on the agreement, the last on the very day of its execu-
tion. The counsel for the defendant, it is true, states that the
defendant was the creditor of the plaintiff; if so, it makes the
sale more evident, becavse, if it were not so, the plaintiff would
lose the tobaceo and still remain liable to the defendant, sup-
posing the defendunt to have Deen his creditor to the full value
of the tobacco; and if it is & hailment or trust, then the plain-
tift' ie still liable for that amount, baving lost the very tobacco
which would be said, according to the defendant’s theory, to
be simply & trust or agency on the part of the defendant,

The Court, therctore, erred in holding it not to be a sale,
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but & tranefer in the naturs of a trust, and that the defendant
was & mere trustee, holding the tobacco for the benefit of the
plaintiff.

We think it was a sale, and the Court should have so in-
structed the jury. '

Judgment reversed, and a venire de novo awarded.

B.
Potential Existence.

Hown o, Hoin 4o 5 riv
Sopreme Court of Ervors, Connecticut, 1880.
48 Conn, 2650,

Loourr, J. The controversy in this case hus reference to
the ownership of six colts, tha progeny of two brood mmares,
which the plaintiff, some ten years prior to this suit, pur
<hased in Boston of the Rev, William I . Murray. The
contruct of sale provided that the plaintiff might take the
mares to Murray's furmm in this State, of which she was and
had been for several years the superintendent, and there keep
them as Dbreeding mares; and all the colts thereafter foaled
from them, though sired by Murmy’s stallions, were to be the
exclusive property of the plaintifl.

No attempt has been made by Murray’s creditors or his
trustee to deprive the plaintiff of the mares go purchased,
and they are now in her uodisturbed possession; but the
colts, while on Murray’a farm on the 1st of August, 1879,
were attached by one of his creditors, who snbeequently
released the property to the defendant as trustee in insol-
vency, who had the property in his possescion at the time the
plaiotiff brought her writ of replevin.

The sole ground wpon whieh the defendant claims to hold
these eolts is, that there was such a retention of possession
by Murray after the sale as to render the transaction eon-
structively frnadulent as against creditors,

The Court below overruled this ¢laim, and in so doing we
think committed no error.
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The doetrine a8 to retention of posseseion after a eale haas
no application to the facts of thie case. A vender cannot
retain after & eale what docs not then exist nor that which is
alrendy in the possession of the vendee. This proposition
would eeemn to be selfwnstaining. If, however, it needs
confirmation, the suthorities in this Btate and elsewhere
ghundantly sepply it: FEueas v Birdeey, 41 Coun. B5T;
Capron v Porter, 48 1d. 339; Bpring v. Chipman, 6 Verm.
662. In Bellows ¢. Wells, 36 Verm, 599, it was held that a
lessee might convey to his lesaor all the crops which might
be grown on the leased land duriog the term, end po delivery
of the erops after thoy were harvested was necessary even as
against attaching creditors, and that the doctrine as to reten-
tion of possession after the sale did not apply te preperty which
at the time of the sale wns nof subject to ettachment and had
1o real existence as property at all.

The case ut bar s within the principle of the above authori-
ties, tor it is very clear that the title to the property in question
when it first came nto exiatence was in the plaintiff.

In resching this conclusion it is not necessary to hold that
the mares became the abaclute property of the plaintiff under
Massachusetta law without 8 more substantial and visible
change of possession, or that under our law, the title to the
mares being in the plaintiff clenrly as between the parties, the
rale imported from the ¢ivil law, partus seguitur ventrem, applies.

We waive the consideration of these questions. It will
suffice that, by the express terma of the contract, the plaintiff
was to have as ber own all tha colts that might be born from
these mares. That the Jaw will sanction such & contract is
very clear.

It is true, a8 remarked in Perkins on Conveyances (Lit.
Grant, § 65), that “it s a ecommon learning in the Iaw that
a man cannot grant or charge that which he has not;” yet
it is equally well settled that a future possibility arising out
of, or dependent upon, some present right, property, or interest,
may be the subject of s valid present sale.

The distinetion is illustrated in Hobart, 132, as follows:
“ The grant of &ll the tithe wool of & eertain yesr is good in
its ereation, though it may hapypen that there be no tithe woul



