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Opvawa, October 7th, 1909,

BEFORE A SUBCOMMITTEE OF
THE PRIVY COUNCIL.
PrESENT:
THE RIGHT HONORABLE SIR WILFRID LAURIER,
THE HONORADLE WILLIAM PUGSLEY.

My, L. L. Newveombe appears at the request of the Minister
of Justice.

FoH. Chreyster, KLCLoand JI7 M. Germon, K.C., appear in the
interests of the petitioner,

Mu. CurvsLer: | have been requested 1o present 1o this Com-
mittee of the Council the petition of Mr. Joln AL Murray, of the
City of Toronto, who asks that the Govermument shall exereise
certain of s powers. At the moment, I will only give the sob-
stance of his petition.  The allegations in the petition T will
reserve until I have made some explanation of the facts, but he
asks that His Excellency may be pleased 1o disallow an Act which
is referred to here, and which is chapter 19 of the Stamtes of
Ontario, passed in the Session of 1900, The reasons summed up
in the last paragraph of the pedtion are that the legislation is
wltrg wires of the Ontario Legislature ; that in assuming to close
the courts to ltigaots, and assuming o validate conrracts which
have been declared illegal, the legistation is contrary to the prin-
ciples which should govern Deitish legisiation, aml ought to he
disallowed.

The Act passed is the Tast of a series of Acts which deal with
the powers of a bady cabled the Tyvidro Electric Power Commis-
sion, and there are four Acts in all, passed in Tour vears, 1906,
1907, 1908 and 1909 1 is necessary o refer at some length to
this legislation, in order o understand the provisions of the Act,
the only Act which we attack here, that is. this Statote of 19069
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T LEGISLATION 0N FHE SUn)Ect,

[n 1906 the first Act, chapter 13, created a Commission which
was to be a corporate body to consist of three persons, two of
whom might be members of the Executive Council of Ontario,
and one must e ; that is, of the three, either one or two should
he members of the Executive Couneil ; in faet the Commission, [
think, has been uniformly composed of two members of the
Exeentive Council, the present members being the Hon, Adam
Beck and the Hon. J. 8. Hendrie, and the third gentleman is Mr.
McNaught.  The first Act is only important as illustrating the
change in the powers of the Commission which was made by the
legislation of 1907, The Act of 1906 was repealed in 1907, and
very much the same measure re-enacted, with a very important
fundamental difference in the scope of the powers of the Com-
mission.

The first Statute contemplated that the Commission should
agquire power by lease or otherwise, from power companies, and
shoubd build transmission limes in the Province, distributing
electricity for use by municipalities, for their own use, or, if
desired by them, for sale to persons desiting to purchase it from
the municipalities.  But it invelved this difference in the position
of the parties concerned: that the munieipatities who shouid take
from the Power Comunission would be furnished power at a cer-
tain definite cost, the Commission paying a lesser sum for the
generation of the power, and putting a price upon it which should,
at all events, fully recoup them for the cost of their transmission
lines and the cost of operation, and leave them as dependent
vendors of power to the municipalities,  The manuer in which the
price was fixed was not exactly the naming of one smn, but a
suni was to be named—and this appears clear from section 13 of
the Act of 1906—a sum was named as the price per hovsepower
payable by aiy municipal corporation, under the terms of contract,
delivered a1 the municipality, and, in addition to that, two other
elements of price were to be added, namely, interest at the rate of
four per cent. upon the monevs expended by the Commission on
capital accomnt, and an anoual sum sufficient to forn in thirty
years a sinking fund for the retirement of the securities issued by
the Provinee of Ontario for the payment of the cost of the
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works.  Aud, thirdly—and that is common o both schemes—the
cost of operating. maintaining, repairing, renewing and insuring
the said works, plant, machinery and appliances.

Then, as this was to be entered into, not with one municipality,
but with an unlimited number of municipalities, so far as the
legislation provided, it was to be an option extended to all mumi-
cipalities within reach of the transmission lines which were con-
templated conveying power from the waterpowers on the Niagara
River, and also the scope of the Act {5 wide enough and its inten-
tion is that if waterpowers in other parts of the Provinee shonld
be found suitable for the purpose, that transmission lines might
be constructed by the Hydro Eleetric Power Commission, and
the same conditions extended to other municipalities anywhere in
the Province. It fuvalved, of course, the dealing with a large
number of municipalities who would only enter voluntarily into
stich a scheme, On the face of it, it could not be known until the
municipalities had been consulted and had determined their wishes
in the matter, whether the number would be ten, twenty, or one
huivdred or five hundred municipalities.  The scope of it was
entirely dependent upon the favor with which the scheme would
be reccived by the municipalities,

PROVISION AS To PAavssst,

Then the pavment that [ have indicated was to be made, not
by one, but by all the municipalitics entering into it, and, as
between themselves, the payment of the elements of cost 1o the
Hydro Electric Power Conmnission was provided for in this way,
by section 16—

“The Accommtant of the Commnission shall annvally adjust
and apportion the amounts payable by municipal corporations
ta the Commission nnder the next preceding section.”

That is. the whele apportionment of cost between one or 4
hundred municipalities rested nominally with the Accountant of
the Commission.

In the mext Aet that was changed 1o the Commission jiseli.

Now, 30 that the Commitiee may follow the sequence of eveits,
that was assented to on the LHh May, 1906, and the matter
became one of considerable public importance, and a large num-
ber of municipalities were invited or solicited 10 take an interest
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i the Hydro Electric Conunission’s scheme, and a large number
af municipalities were, by the councils of the municipalities,
asked (o vote upan the question, the broad question—not the
question whether, upon certain definite terms they would take
water from the Hydro Electric Commission—but a sort of
general question, and L will refer to the terms of it, because it is
shown i one of the cases. Tt was, i snbstance, ' Does the muni-
cipality desire to abtain from the Hydro Eleetric Power Commis-
sion powwer at a cost aot exceeding a figore mentioned ¥ (whiel
was different in the different municipalities). That guestion was
voted upon extensively in the municipalities, | understand, in the
weneral municipal elections of 1907, [ have taken that for
granted, and I think that i= right. .

The Committee are awzre that in the Provinee of Oitario the
muricipal elections take place in the first week in January, It is
not necessary that these guestions submitted to the ratepayers
shonld be voted vpon at that time, but it is a convenient practice,
because they are voting anyway, and they are then asked such
questions, and this question was asked m at least 16 municipalities,
large and important cities, some of them, whether they desired
to acquire power under the scheme of the ydro Eleetric Power
Commissiom, al a cost nol exceeding, in the case of Toronto,
SIB10 per horsepower,  That question was the hroad one placed
before the electors: S18.10, be it observed, being the price
delivered at the confines of the municipality of Toronto, and so
with the other municipaliviecs.  The electors voted, not for a
by-law approving the terins of the contract, but voted an answer
to that broad question in 16 municipalities, and then, after that
vote which took place in 1907, the legislation of 1907 was enacted,
which is chapter 10 ot the Ountario Statutes of 1907,

A CHance oF PoLicy.

That Act repealed, as T have said, the Aet of 1906, and pro-
potnded in terms which do nat vary very much from the terms of
the Stztate of 19000, but, when closely examined and considered,
propounded what was substatially o new scheme, comnpletely
varving the terms of the seheme which had been put before the
clectors in these different municipalities in the fanuary elections
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of that year. The ditfference was this; for some reason—1 do not
know whether the reasons of palicy which dictated the change
have been indicated—the Government anl the Hydro Electric
Power Commission came (o the conclusion that 1the arrangement
they were proposing was not i desirable one. The Hydro Electric
Power Comnnission was, in the first scheme, a vendor of power.
It might contract losses, it might contract large liabilities, and the
municipalities, of course. were only liable to the mmount for which
they had pledged themselves, and coubd not be liable for any more,
and the ultimare loss in that case, if there was loss, would fall
upon the Commission, and its debts would have to be azsumed by
the Province of Ontario.

They, therefore, in the Act of 1907, ook a new position.
They said: “We are not going 1o be vendors of power, we are
going to be a simple ageney for the municipalities.  We will make
a contract with power producers at Niagara Falls, or elsewhere,
we will contract with them to deliver w0 us power at the boundary
line of the power company’s premises. We will erect such transmis-
stom Jiee or lines, as may be necessary, and we will enter into con-
tracts with the municipalitics to deliver Lo them power based upon
the price which shall be the price of power delivered at the gener-
ating company’s premises, plus, as before, the propartion of the
sinking fund, and phlas the amount reguired to meet the loss in
distribution.”  This is clear by the provisions of section 12 of the
Act of 19007 —

“Any municipal corporation may apply 1o the Commission
for the transmission and supply to the corporation of elecirical
power or energy for the vse of the corporation and the
inhabitants of the Aoanicipality for lighting, heating and power
purposes, or for any or either of such purposes, or for any of
the purposes mmentioned in section 74, and the Commission shall
thereupon furnish to the corporation a statement of the maxi-
mmm price per horsepower at which the electrical power or
encrgy will be supplied af the point of development or af its
delicery to He Coptregsion and an estimate of the cost of cot-
structing or providing a transiission line by means of which
the amount of electrical power or energy reguired by the eor-
poration is to e sapplied and of maintaining the same, and may
furnish to the corporation plans and  specifications of the
waorks, ptant, machinery and appliances necessary for the dis-
tribution of snch power or energy by the corporation, and an
estimate of the cost thereod, amnd such other information as the
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Commission may deem advisable.  The Couneil may thereupon

enter into a provisional contract with the Commission for the

supply of electrical power or energy Tor the purposes men-
tioned in this Aet.”

Then that this siew element of cost was shifted irom the Come
mission is clear from section 18, which replaces seetion 15 of the
previots Act —

“In addition to the price per horsepower payable by any
munieipal corparation under the terms of o contract entered
into witl the Commission, wilich shall be the cost of the power
ta the Commission af the point of devclopaent, or of its de-
Hawry be the Cosnindggion, the corporation shafl anuually pay to
the Corumission its proportion as adjusted by the Commission
of the following charges :—

“Cay Loterest at the rate of Tonr per cent. upon the moneys
expenided by the Commizsion on capital account in the con-
struction or purcliase of the works,

U An annual sum sofficient to form in thirty years a sink-
ing fumd for the retirement of the sccurities issued by the Pro-
vinee under this Act Tor the payment of the costs of the worl,

“le) Lane loss and the eost of operating, maintaining, re-
pairing, renewing and insuring the works,”

Then the last snb-section introduces a new element, necessarily
conseduent upen the change i the charge being based upon cost at
point of delivery to the Commission, mstead of at the line of the
municipality,

Thiz part of the cost of operation by the Hyidro Eleetric Com-
miission, the line loss in transmission and “the cost of operating,
maintaining, repairing, renewing and insuring the works,” 1= ta be
paid proportionziely by the municipalitics which shall enter into
the scheme, insteard of, as hefore, being covered in the difference
in the cost imposed npon them aml the cost which 1he Commission

paid for its power,

The difference, as the Committes will see, was fundamental.
[ am not questioning the wisdom of the second plan at all: but it
is sufficient for present purposes to say that it was fundamental,
that the Hydro Eleetric Power Commission. instead of being a
venidor of power, acting upon its own responsibility, and with its
responsibilitics and labilicy Tor error, became a mere agency of
the municipalities employed by them to carry out a jomt transmis-
sion power scleme, at their cost, without their supervision, and
without their consent, exeept as expressed in that vote which was
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