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Some Reasons Why North Dakota
Should Adopt the Uniform
Sales Act.

Laveriz VoLp,
Assisiant Professor of Low, University of North Dakota
A. PLAN OF THIS ARTICLE

HE purpase of this article is to recommend the Uniform Sales

Act for adoption in North Dakotz.  As the Uniform Sales
Act is a codification of the American common law on the subject of
sales it seems appropriate, before dealing at large with the present
defects in our law, to make g few preliminary remarks on the subject
of cadification, and to sugpest why the Uniform Sales Act, as a picce
of codification, accords well with our North Dakota legal system and
history. After this preliminary explanstion an examinatign is made
of some of the shortromings of our present North Dakota Law of
Sales. Lastly follows the mquity how these shortcomings may be
mesurably remedied by the adoption of the Uniform Sales Act, and
why the objections usually vrped against its adoption are unsub-
stantial,

B. PRELIMINARY SURVEY OF CODIFICATION

Codification is the act or process of reducing all the law upon
one ar more general subjects to a code. It is a new, systematized
statement of the law, epacted as one statute!

I, Tur AnciBwT WorLD

A thousand years of legal development in Ancient Rome be-
ginning with the twelve tables culminated in an epoch-making
period of codification  The most thore work of codification which
this period produced is that which bears the name of Justinian.
Justinian’s codification has stood the test of time, has preserved to
the modern world the laws of ancient Rome, and has thus fur-
nished to moech of the modern world a large part of the foundation
upon which its present day law rests.® It is said to be a master-

From Anderson’s Dictlonatry of Law. Also see Bouvier's Law

DIEII.O‘III.

H;;.dlefa Introduction to Romon Law, p. 1. For a systematic
aecmmt af this develupme-m. gae Mulrhead's Historical Introduction 1o
the Privete Law of Rom For a shortar concise account “e ﬂuhma
Institurea of Homan Lmr { Ladiie'y nﬂntlna] sections $-B% 1 e

5. Sohm's Instltutes of Roman w, mec. 22, sec. 24,
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piece of legal achievement, whose superiarity over the heterogencous
mass of law which preceded it is universally recognized.d

II, ConmiweExnTarL Eurore

Further codification of the law has in more recent times taken
place in Continental Europe. The old German Code poes back
to Frederick the Great. The Code Napoleon® framed a little aver
a hundred years ago has been widely followed in Europe outside
of France, as well as where it originated, and forms the basis for
the law of South America, Central America, Mexico, and Louisiana.?
In recent years the new German Code,? the most there work of
general codification thet has yet appearsd. was adopted in the Ger-
man Empire and hes become the basis for legislative codification in
Rumia, Switzerland, and fapan.? It is apparent, therefore, that
practically all the advanced nations of the world, the English-speak-
ing excepted, live now under some form of codified law, the history
of which goes back to Justinian's codification of the law of ancient
Rome.

ITI, AwcoLO-AMERICAN EXPERIENCE

1. ArcHac Copes. At the dawn of English political history
we have some “laws” which were general enacrments to sum up whar
had preceded, based on man’s memory, custom, etc., but not oo any
records of either legislation or court proceedings.®  These old laws
still exercise the antiquarian and the legal historian, bur have long
since become obsolete as rules of law by which to settls any con-
troversy between liriganes,

2. UnsvecsssruL Prorects. Apart froam these ancient laws,
based on mere oral tradicioh, which have now been antiquated for
2 thousand years, the Anglo-American system of law hes never in
its entirety been systematicelly codified.  Imstead of codified law
we have had a heterogeneous body of law consisting of the commeon
law, so-called, a mass of decided cases ocrurring in lidgation, and
the statute law, a mass of separate starutory enactments,  There

4. Bm:ar example, Jenka: BEdward I. in Belect Hasaya in Angle-
Amarican Hl tory, vol. 1, p. 16D
Bes ht's Pranch Civil Code,
8. Poundl utlines of Lectursa on Jurieprodence (1814).
HBee Wang's German Clvil Cods,
Ames” Leactures on Legel History, 158,
; ?oundu Outlinen of Leectures on Turlaprusence (1514},
10, Bea Thorpe's Anclent Law end Institutlons of England: Schmid,
Gasetze qzr Angelsachgen; Lleberman, Oeseize der Angelaachen A eocn-
vanisat collection llusirating the characier of thess laws maj' be !u-nnl!
in the sarller part of Btubb's Salect Charters.

Also compars these laws with the archale law of the Qerman tribes,
for whlﬁh [T the “Leges Barbarorum,' and with archaic Itish Law, In
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have been accessible court records since the time of the “Year
Books,"1! but po systematic general codification has yet resulted.
From the time of Henry VIII to our own day various projects for
codification of the whole law bave been undertaken? but without
the indispensable culmination in statutory enactment as law of the
codes propased,

3. THE Fizro Coprs. The most important attempt to codify
the whole law was made in the United States a lttle more than
fifey years ago. ‘The resuit was the Field Codes, drawn up by a
little group of New York lawyers of which Mr. Field was the
leading memker, 25 & codification of the American common law. As
a complete system these codes failed of legislative enactment in New
York, as they did in most of the other states. One of them, the
Code of Civil Pracedure, has been widely adopted, while in four
states, of which North Dakota was one,?? all the Field Codes were
adopted in their entirety. The failure of the Field Codes to secure
legislative enactment joro aw is attributed mainly to two causes, the
crudeness of the codes themselves, and the conservatism of the bar
trained under the English common law system toward any such
innovation as codification of the whole law 1t

4 PrrvaTte CoptFicaTion. In recent umes we have had, both
in England and in this country, some attempts by various individuals,
frequently law professors, to state some branch of the law in definite
propositions compiled in one beok,  Such is, for example, Wig-
more’s Pocket Code of Evidence® These attempts at codification
by individuals, on their own respomsibility, of course have not the
binding force of statutory enactment. They serve the purpose,
however, af reducing the law to definite statements as guides to
courts and practiioners, and in a mesure pave the way for more
thoro codification.

5. Commmssioners oN UniroaM State Laws. The most
fmportant practicsl steps in the direction of codification in recemt
years in the United States have been taken by the Commissioners
on Uniform State Laws, They sct for the American Bar Associa-

1. Le. Sipeces the time of Biward 1. Bes Year Dooks sdited by
Horwood In the Rolle Sceclen. Ree also. iteaves History of English Law,
Pollock & Maitland’s History of Engllsh Law.

12. Pound's Outlines of (urey on Jurigprudemce (1814). The pro-
Jg{é{“jn::&!s'i:; Henry VIII, Bacon's Project (1614}, Lord Westbury's plan
[ -1 3

12, Bee prefaces to Complled Laws, 1013

14, Willlston, In Penpsylysnle Law Review, vol. 68, p 187,

15, Other exnmples may be glven, as Wigmora's Bummary of Torts,
in Wigmore's Cases on Torta, val, II A almilar tendency ap ra in
er.:mm.n-? letter propositlens fn the West Puobliahlng Company's Horm-

series.
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tion in :irawing up codes for certain branches of the law, and
recommending the draft codes to the legislatures of the various states
for adopdon. Some of the draft codes recommended by the Com-
missioners are the Negotiable Instruments Law, the Uniform Sales
Act, the Partnership Act, the Warehouse Receipts Act, etc?¥  So
far the Negotiable Instruments Act has met with widest approval,
having been adopted in most of the states’” Some have only
recently been agreed upon and recommended, while others are seill
in preparation.

The Uniform Sales Act, which it is the purpose of this article
to recommend for adoption in North Dakota, is one of these Acts
of partial codification originating with the Commisgioners on Eni-
form State Laws. It was drawn up by z recognrzed authority on
the law of Sales, Professor Samuel Williston of the Harvard Law
School. His drafts were for several years submirtted to elaborate
examination and criticizm, and several revisions were made. The
final drait was agreed vpon by the Commissioners in the year 190H
and recommended to the states for adoption.!®  The Uniform Sales
Act has, up to the present time, {1915} been adopted in fourreen
American jurisdictions: Arizona, Connecticut, Illinois, Maryland,
Massachusetts, Michigan, Nevada, New Jersey, New York, Ohie,
Pennsylvania, Rhode Islind, Wisconsin, and Alaska?® It will be
seen by the geopraphical location of most of these states, thar the
older and more highly developed commercial section of the country
has, for the most part, already adopted the Uniform Sales Act, and
that among the states which have adopted it i New York, whose
court decisions are, with us, such persuasive precedents on account
of our living under the Field Code which was drafted in New York.

C. WHY CODIFICATION ACCORDS WITH OUR
NORTH DAKOTA LEGAL SYSTEM AND HISTORY
I. Tuzs FisLp Copes THE Basis or Qur Law anp PracTise.

In recommending the Uniform Sales Act for adoption in North
Dakota the arguments for &nd against general codification need not
be repeated. 'We are in Morth Dakota committed, 50 to spesk, to

18. For & complate list of the Uniform Acta recommended, and the
states where each has been adopted, mea Report of American Bar Asso-
clation rdr 1816, p. 913. The Commiasloners on Uniform Hitate Laws
also publish coplas of thelr procesdings contelnipg thia infermation to-

gether with much other valumble material. Coples may be obiainsd on
a.pnnut.ion to the secretary, George B, Young, Naw vormon

17, I'l.'llﬁrt of Amaerican Bar mociation for 1915, Io
Brannon’s MNegotiable Instruments IAw or the fourth oﬂ!l.iurn (1816) of
Crawford's Newotiable Instruments

. See preface to Wilieton an Hn
19. Report of Amerlcan Bar Alml:ilon for 1815, p. 913,
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the principle of codification by having adopted the Field Codes under
which we now live. Even tho it were granted, for the sake of
argument, that uncodified law is a better system of law in applica-
tion than codified law can continue to be, yet the desirability of
revision of the codified law which we have must be conceded when
thru such revision its improvement can be secured.  Since territorial
days we have lived under the Field Codes, and with these codes our
legislature has in minor ways been constantly tinkering®  As law-
yere we have become babitugf code-readers on every legal question
that arises, and as a2 peoplé we have had mare thag the usual occasion
for becoming imbucd with the idea, however mistaken, thatr the
answer to every disputed question of law is to be found in the
statute book.  Seldom indeed, in the trial court, does ecither lawyer
or judge attempt to go much deeper into the question of law in-
volved if they can find a specific code pravision in point.®! The
work of harmonizing and piscng out the code provisions is generally
left to our State Supreme Court on appeal, and even that court often
dismisses its discussion of the merits of a case by a curt reference
to a code gection me controlling?*  As a people, and as a Jegal pro-
fession, we are therefare far from being averse to codification. On
the contrary, we are so thoroly imbued with it thae in the face of
a code provision we are vather prone to forget that law exists, not
as «an end in itself, but as a maeans to the end that justice may be
zdministered.

II. MoptRcaTIoNs BY LEGISLATIVE ENACTMENT

Az we are not averse to codification but rather emphatically
committed in s favor, so we are committed to revisions of the codes
we have if it scems that improvement can thereby be secured. It
is axiomatic that a complete and final code is impossible®®  As
conditions change and development takes place in the world about
us, to which the law i 1o be applied, new conclusions must be
worked out from old principles, and, from time to time, these new
developments must be worked into the Code by revisions?®  Such,
indeed, has been the practise so far as our legisfative history is con-

20. See the frequent notationa of amendments u:- ﬂade Bectlons m
Compiled mwa 18413, and the uent CecuTTeRed of th
menﬁ cllons of the Qode, in every wolume of Sﬁlhm Laws,
vm Ih!' mogt canual aueﬂtinn In observing thae trial Df CABSE
In g-uu'rt. wlill gnetein the wecumcy of © ramar)
b few Inwtances of such dmlhlg wlih o cAge ars here cited at
Fapdom,

TN D ESE l,tp.!“.. T8 M. W 'I"F!-
10 N, D 120, 122; #8 N,
it M. Diﬂl 85 N. W 'l:l.iJI
24 N, 138 N. W, 104
E}. ?ﬁgy. Lel.aing Principles of Anglo-American Law, sec. #08.
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cerned. Never a legislative session passes that there is no amend-
ment to our Codes,®s nor are these amendments always confined to
mere details. 'We carly adopted the Negotiable Instruments Law, 2
the first and most defective plece of partial codification recommended
by the Commissioners on Uniform State Laws.?? Lately we adopted
another of the Uniform Acts, the Family Desertion Act.?® We have
modified the presumption of fraud in case of retention of possession
by the seller of personal propertv.®  'We have modified the pro-
visions relating to warranty in the sale of poods.?® Numerous other
examples of legislative changes in our Code might be cited. Even
4 casoal examination of our Code will revesl, thru iis notation of
references to legislative years, the frequency of such amendments and
chanpes. At the last session of the legislature (1915) the amend-
ments or repeals of Code sections numbered upward of three hun-
dred and fifty, more than fAfty of which consisted of minor changes
in the Civil Code alone®®  These legislative changes which have
been made in North Plakota’s history, have from time tp time been
worked into the Code at each periodical revision® We have not
as yet had, however, any attempt systematically to incorporate in
the Code the development of law which has been poing on at the
same time thru judicial decsion. Starting with a2 Code which i=
based upon the common law, derived from judicial decisions, we
have made legislative chenges in it and incorporated these changes
in code revisions, but have in our code revisions igonored the corre-
sponding development in the law which is derived from judicial
decision.

8o far as we have proceeded, cherefore, in the development of
our law, we are committed to the principle of codification, and we
are committed to the propriety of legislative changes in our codified
law whenever such changes can remedy defects and secure substan-
tial improvement. QOur Code revisions have, however, up to the
prescit time, been parbal only in their character, taking no azecount

25 Hea nots 20,

6. Hemsion anu. 1E88, oh. 111, now appearing in the Complisd Laws,
lﬂl (1] :m 8884 et weq.

Bas tha Ames-Brewmter controveray. in Brapnom's Negotiabla In-

ﬂl.'“-ﬂ'lel“-l Law,

2B. ealon Laws, 1911, ch, 138, now appearing in the Complled Lawe,
1913, a2 necu PEHE el ma

10, Basalon Laws, 1 93, ch. 1'8!;1 Tha effect new appeara ln the

L}
o Lawa, 1913, oh. 218, now appearics In the Complled Lawa

a8 secs, E!ll—ﬁtﬁ:l

31. This eoumeration for the last lexi!]atiw uﬂh:lnn in dprived from
the atleker pmnl:le; lagued by the Lawye goperat wa Fubjishing Com-
pany for pasting the margin apw-lta the appropriate sactione In the
t;.:ttu]hﬂh?u the numbens af the sectlong amen or repsnled by Lhe

{-1gl )l g
48, For qustm!.lum see notea 24-F).



