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CASES

UHRDER THE

WORKERS' COMPENSATION FOR ACCIDENTS ACT
(F'rom 1ot January to let Decembar, 1904).

FILED IN FEBRUARY.

MARLBOROUGH INDUSTRIAL DISTRICT.

{1.) HUMFFREYS », MURRAY —JUDGMENT,

In the Court of Arbitretion, Merlborough Industrial District.—In
the matter of “ The Workers’ Compensation for Aecidents Act,
1900 " ; and in the matter of an arbitration between Charles
Mosiyn Humffreys, of Haveloek, labourer, claiment, and
Charles Frank Murray, of Wharanui, sheep-farmer, respondent.

Uron hearing Mr. Baillie, of counsel for the claimant, and Mr.
MoNab, of counsel for the respondent, and heving duly considered
the matter submitted to us, we do hereby order as follows: —

1. That the sum of £100, paid into Court in this case, be forth-
with paid to Thomas Seott Smith, Eeq., Stipendiary Megistrate at
Blepheim, in the Provincial Distriet of Marlborough and Colony
of New Zealand.

2. That the said Thomas Secott Bmith shall forthwith pey out
of the said sum of £100 amounts a8 follows:—

(@.) To the claimant the sum of £15 Ts. for funeral expenses
and disbursements made by hiny, and aleo the sum of £5
for immediate requirementa and maintenance of his in-
fant children of the ages of five yearsa and three years
respectively.

(4.) To William Grey Hall Baillie, of Blenheim, solicitor, the
sum of £7 8, for costs, {neluding dishursements £1,

{e.) The sum of 13a. for filing and sealing this order.

3. The balance of the zaid sum of £100 shall be held by the
said Thomas Scott Smith, upon trust, to pay thereout to the
cleimant from time to time such sum or suma of money as he, the
said Thomus Scott Smith, may, in his absolute discretion, think
fit, for the maintenance of the two said infant children of tlge said
cleimant.

Dated at Blenheim this 10th day of December, 1903.

Frep. R. CHapuan, President.

190H—1—Casan,
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FILED IN MARCH.

TARANART INDUSTRIAL DISTRICT.

{2.) THE PUBLIC TRUSTEE, FOR GEORGE LANGMAN, DECEASED, v
ZIMMERMAN. JUDGMENKT,

In the Court of Arbitraticn, Taraneki londustrial District.—In the
matter of *f The Workers” Compensation for Aecidents Aet,
1900 " ; and in the matter of an application for arbitration
betwean the Public Trustee, administrator of the estate of
George Langman, deceased, claimant, and Frank Zimmerman,
reapondent,

SPROIAL case stated for the opinion of the Arbitration Court, by

agreement of the partiea.

Langman was killed by an accident arising out of and in the
course of his employment while working as s bushfeller for the
respondent on the 9th Februsry, 1903, He was employed at &
wage of la. per hour, payable in respect of days and parts of days
only on which he actually worked for respondent. The employ-
ment was terminable by either party at any moment

The deceased commenced to work for respondent on Thuraday,
the 11th September, 1802, and worked for him continuously, in the
sense that there were ne breaks and he worked for no one else, until
the day of the mocident, which was o Monday. He thus earned in
the months and broken monthe the following wages, which were
paid monthly: 11th September to 30th September, £0 16s. 6d.:
1st October to 3lst October, £8 6s. 8d.; lst November to 29th
November, £7 3s.; lst December to 3lst December, £7 Os. 6d.;
st January te 3let January, £6 178, ; 1st February to 9th Febru-
ary, £3 12a.: total, £37 15y,

Wea do not find that any queation arises gqut of the date of com-
mencing and ending the week. Apparently the wages were paid to
the end of each civil month according to the number of hours
worked. The civil weck, however, runs for the six working-davs
commencing with the Monday and ending with the Saturday.
There were therefore two broken weeks, in one of which Lang-
man worked three days, and in the other a duy or part of a day.
Apparently his average day only ran to between six snd seven
hours,

The question now is, how his averape weekly earnings are to be
compgted. We have not been furnished with figures showing the
earnings from week to week; only the wages earned in each
czlendar month are shown in the case. We infer from the circum-
stances that Langman had only worked for a few hours on the
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Monday on which he was killed. Numerous difficult questions
have arisen sa to the interpretation of the expression ‘' average
weekly earnings.”’ According to the eircumstances, they have been
based an the civil week or the factory week, or a week computed
from the contract between the parties. An illustration of the class
of difficulty which arises may be stated thus: If & man works for a
week of six duys at Bs. per day, hin sverage weekly earnings are
clearly 48s.; if the same man worked during the previous Saturday
he earned Hs. in thet week; and the question erises whether his
average is still 48a. per week, or whether it is not one-hslf of 5H6s.,
hecause he earned that sum in two weeks, A somewhat similar,
but not exactly similar, question arises if he works throughout the
Monday of the next week, in which case he has earned 848, in thres
weeks, This same question would, however, arise in & more scute
torm if, instead of the whele day, he only worked one hour on that
Monday, making & total of 57s, #till divieible by three,

We =zay that the question in the latter case is not exactly similar
to that in the previous ooe, because in that case the Bs. earned in
the first broken week cannot be extended by any oconsideration as
io whai the man might have earned, wherens in the latter case he
might, but for the accident which coused his death, have gone on
and earned wages to the end of the week. This discussion camnot
be considered fantastio. In Lyons v. Enowles nnd Bons (Limited)
(1901, A.C., 79}, the deccased worked me a eollier on Tuesday snd
Thureday, enrning 4. on sach day. The colliery week commenced
on Wedneaday. The County Conrt Judge held that he had worked
& week at 12s. per week; the Court of Appeal held that the Act
only contemplated an averape in the strict sense, arrived at after
two weeks’ working, The House of Lords held that the ** average "
was used in a looser sense, but thet the collier had worked in two
weels, so that his average weekly wage wae only 6a.

In this case deceased worked for twenty-one whole weeks at an
hourly wage, his earnings for the week varying with the number of
boure worked. He had previonsly worked s broken week, making
twenty-two weeks. Then he entered a twentv-third week, and was
killed on the Monday. The problem is to ascertain by what number
we hlare to divide the aum earned to arrive st his average weskly
earnings,

Thia raises the question how the last broken week is to be
tteated. B0 far as his contractual relation with the employer is
concerned, he might be dismissed or might leave at an hour's notice.
We do not think that thia consideration wholly disposes of the ques-
tion. In Ayres ». Buckeridge (1902, 1 E.D. 67), in the Court of
Appeal, the position of the workmen is stated by the Master of the
Bolls an follows: ** There were special terms arranged whereby he
#48 to have work for sixty hours per‘week, and, having regard io
the fact which further appeara that he was living at the time at
some considerable distance fromn this particular work, there ie ne
deubt that special terms were made with him which raised the
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inferenice that hé was 1o be employed for & week, and made it pro-
bable that he would be continued in the employment st that rate.
There is no doubt that he was liable to be discharged, and could
discharge himeelf st an hour’s notice, but still he was to be em-
ploved for o week. In fact, the deceased worked for four days in-
clnding the day of his death.” As we read this passage in the
judgment we uoderstand it to mean that the actusal contract was the
same s in this case, but that the Court in ascertaining the average
weekly earnings was at liberty to consider the other terms stated as
assuring the workinan sixty hours per week—presumably at the
same wage-—and this entitled the County Court Judge to draw the
irference that but for the accident the decersed would have worked
the rest of the week at that rate, :

This we trest a3 an authority for the proposition that in drawing
the proper inference as to the aversge weekly earnings we are not
bound to have regard merely to the letter of the contract, but that
we are entitled to look at the snrrounding circumstances and con-
sider what it ia reasonably probable that Langman would have
earned during that week buf for the aecident. The case ie in this
respect very different from Lyons v, Knowles, where there wae no
ground for drawing any ioference that the miner in question
would have continued working.

There is nothing in the case to auggeat that the work was giving
out, or that there was amy ground for anticipating a cessation
of the existing relsation between the parties. In these cireum-
stances we think that there is no room for any other inference than
that Longman would in all probability have earned in that week
wages at the rate at which he had been earning them. One mode
ol computing these wages would be to establish that week's wage
as & hypothetical wage by reference to the nverage of the twenty-
one unbroken weeks, because the firet broken week may be assumed
to have been at approximately the same rate; but, as this might
leave room for & minute error, we think that s more absolutely
exact method ik to reject the last broken week sltogether, to deduct
from the sum of £37 16s. tha few shillings esrved on that Mondrv,
and divide the remainder by 22, Thia, we think, will give the
average weekly earmings on the proper mssumption—namely, that
the average for the twenty-twe weels is ascertained by the history
of the case, while the true inference from the facts is that on the
Monday on which he was killed, and comeequently in the week im
which he was killed, Lanpman was earning wagen at the same rate
a8 the period which preceded it.

We do not think that this method conflicts with any cases de-
cided in the English Courts. ' garent}ly it does conflict with some
Heotch cases: see Pemcock ». NWiddrie snd Benhar Coal Gompany
(4 Fraser [Court of Sessions Cases, Hih Beries] 443; reprinted in
Weekly Notes, 1803, page 162, followed by several other cases
in the same valume of Weelly .-‘r'otts}, Acoording to these oases,
whenever the employment continmes so that a new week iz com-
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menced the portion of the week worked has to be counted as a
week. Tt veems to us that this resulis in the 366th day of the year
counting a8 a week, and that, according to this mode of computa-
tion, the year must be deemed to contaip Gfty-three weeks.

In Eeast ». The Barrow Hematite Steel Company (16, Times
Law Reports, 141) it wna held that the words ‘' average weekly
earnings '’ means the amount earped in a year divided by 52, We
are not absolutely bound by the decisione of other Courts, and if
we find them to be in confliet we must choose the course which seems
to us the most reasonable,

The method suggested is rational and convenient, and is in
accordance with the common-sense view that most people would
take of the worda to be mterprebed In Lyons ». Enowles, in
conetruing the word ' average,’' the House of Lords set aside the
strict meaning of the word in favour of what might be termed a
popular view of its meaning, feeling satisfied that the Legislature
uaedleit in that sense. We think that we are following this ex-
ample,

[i{r, Beven, in his admirable work ou “ The Law of Employers'
Liability and Workmen’s Compensstion, third edition, 1902,
page 379, lays down a series of rules ss his view of the result of
the cases. Ome of these rulea iz as follows: “‘(3.) Where more
than & week's work has besn done the sum earned dur:ng the week
may still be taken as evidence of the aveTage weekly earnings, and
the additional day's work may either be rejected or taken as evi-
dence of the daily inerement to the building-up of the weekly sum."’
We approve of this rule, and, subject to & slight doubt as to whether
we ought not also to have rejected the days of the first broken
week and the money earned on thost days, we decide to apply it
here.

Answer : The average weekly earnings of the deceased are to be
computed by deducting from his total esrnings—namely, £37 15s.
—the sum which he earned on the day on which the accidént hap-
pened by which he was killed, and dividing the remnmr]er by 22,

Dated 23rd January, 1504,

Fripe. R. Cmarmfy, I, Premrieni.

WELLINGTON INDUSTRIAL DISTRICT.

13.) JOHN 8MITH z GRIFFIN.JUDGMENT.

[n the Court of Arbitration, Wellington Distriot (Napier).—Under
‘"The Workers' Compensation for Aecidents Aet, 1900 ""—John
Bmith, of Napier, labourer, claimant, ». John Griffin, of Na-
pier, contractor, respondent,

Tug claimant claimed in respect of an eecident thus described:

The wessel ** Kate Tatharm *' was discharging coal on & stage, and



