OPINION ON THE
CONTROVERSY BETWEEN PERU
AND CHILE, KNOWN AS THE
QUESTION OF THE PACIFIC



Published @ 2017 Trieste Publishing Pty Ltd

ISBN 9780649194162

Opinion on the controversy between Peru and Chile, known as the question of the Pacific by
Edwin M. Borchard

Except for use in any review, the reproduction or utilisation of this work in whole or in part in
any form by any electronic, mechanical or other means, now known or hereafter invented,
including xerography, photocopying and recording, or in any information storage or retrieval
system, is forbidden without the permission of the publisher, Trieste Publishing Pty Ltd, PO Box
1576 Collingwood, Victoria 3066 Australia.

All rights reserved.

Edited by Trieste Publishing Pty Ltd.
Cover @ 2017

This book is sold subject to the condition that it shall not, by way of trade or otherwise, be lent,
re-sold, hired out, or otherwise circulated without the publisher's prior consent in any form or
binding or cover other than that in which it is published and without a similar condition
including this condition being imposed on the subsequent purchaser.

www.triestepublishing.com



EDWIN M. BORCHARD

OPINION ON THE
CONTROVERSY BETWEEN PERU
AND CHILE, KNOWN AS THE
QUESTION OF THE PACIFIC

ﬁTrieste






FEN

Opinion on the Controversy
Between Peru and Chile

Known as the

Question of the
Pacific

By

EDWIN M. RCHARD
Pryfessor of InternaticnallLaw, Yale University

)

sl

WASHINGTON
1920
c,







'ntillog]

1= 1
T

30]

by
L _i
IMB?

{.
-h“?

q

v

-







OPINION ON THE CONTROVERSY BETWEEN PERU AND
CHILE KNOWN AS THE QUESTION OF THE PACIFIC

By EDWIN M. BORCHARD
Professor of International Low, Yale University

SpRo

Article 8 of the Treaty of Peace between Chile and Peru con-
cluded at Ancon, October 20, 1883, reads as follows:

“The territory of the provincea of Tacna and Arica, bounded
on the Nerth by the River Sama, from its source in the Cordilleras
bordering Bolivia to its disemboguement into the sea; on the South,
by the ravine and river of Camarones; on the East, by the Republic
of Bolivia; and on the West, by the Pacific Ccean, shall continue
in the possession (continuard poseido) of Chile, subject to Chilean
legislation and authority for a period of ten years from the date of
the ratification of the present treaty of peace. At the expiration of
that term, a plebiscite will decide, by popular vote, whether the
territory of the provinces sbove-mentioned is to remain (queda)
definitely ander the dominion and sovereignty of Chile or is to
continue to constitute a part (continua siendo parte) of Peru. That
country of the two to which the provinces of Tacna and Arica
thus remain annexed (gueden anexadas) shall pay to the other
ten millions of pesoa of Chilean silver or of Peruvian soles of equal
weight and fineness,

“A special protocol, which shall be considered an integral part
of the present treaty, will determine the form in which the plebis-
cite is to be carried out and the terms and time for the payment
of the ten millions by the nation which remains the owner (duefio)
of the provinces of Tacna and Arica.”

The treaty was ratified on March 28, 1884, so that under the
terms of the article just quoted, the plebiscite should have been
held on March 28, 1894. The plebiscite was not held on that date,
nor has it been held since then, and Chile still remains in posses-
sion of Tacna and Arica. Both partiea are laying claim to sover-
eignty over the territory in dispute, each accusing the other of the
non-fulfillment of the tresty stipulation., The question at issue
then is this: What is the effect of the non-fulfillment of the
condition mentioned, the holding of the plebiscite and its result,
on the legal relations of Peru and Chile with respect to the terri-
tories involved ?



Properly to examine and determine this question, requires a
brief review of the history of the relations between Pern and Chile;
of the events and negotiations leading up to the formulation of
art. 3 of the Treaty of 1883; and of the diplomatic negotiations
gince the conclusion of the treaty designed to bring about the
holding of the plebiacite. The writer has not had the advantage
of a formal Case, Counter-Case and Arguments prepared by the
reapective parties to the dispute, but the literature of both sides,
official, semi-official and private, is so voluminous that it is not
believed that any serious contention or argument has been over-
looked. Much of the literature examined, listed in the Appendix
to this Opinion is necessarily controversial! and partisan in char-
acter; for this factor, due allowance has been scught to be made.
In the course of this Opinion, the reapective contantions on issues
of fact or of law will be set forth wherever poasible.

To appreciate the nature of the dispute, it is desirable to men-
tion the geography of the territory in question and to set forth the
chronology of eventa leading up to the war of the Pacific. Chile
is & long, narrow country lying along the southwestern edge of
Scuth America. In length, about 2,000 miles, it would cover ap-
proximately a coastal atrip from Maine to North Carolina ; in width,
it extends from 100 to 200 miles only, from the Pacific Ocean to
the Cordilleras of the Andes.

Down to 1842, there appears to have been no doubt as to the
northern boundary of Chile. Chile's constitutions of 1822, 1823,
1828, 1832, and 1883, all appear expressly to recognize the northern
boundary of Chile as the desert of Atacama, about 27% south lati-
tude. Chapter I of the Constitution of 1833, as printed in Arose-
mena’s Estudios Constifucionales sobre los Gobiernos de lo Am-
erica Loting (2nd ed. Paris, 1878) I, p. 67 reads: “The terri-
tory of Chile extends from the desert of Atacama to Cape Horn,
and from the Cordilleras of the Andes to the Pacific Ocean * * **”
The desert of Atacama, extending from about 27° to 23° south
latitude, was up to 1842 under the undisputed dominion and sover-
eignty of Bolivia. North of 23° was Bolivian territory, including
Antofagasta, extending to 21°; north of that, the Peruvian
province of Tarapacd, extending from about 21° to 19°; and im-
mediately to the north of this line are the provinces of Tacna and
Arica, extending from about 12° to 17° 8¢, From 17° 30" to 17°
adjoining Taena, liegs the province of Tarata, which representa
gince 1883 the northern limit of Chilean occupation. Between
1842 and 1883 Chile advanced her northern boundary from 27°
4o about 17° south latitude.



The immediate reason for the first step in this northward ex-
pansion appears to have been the discovery of guano in the desert
of Atacama. President Montt, of Chile, in a message to the Chilean
Congress, on July 81, 1842, informed the Congress that he had
sent a commiasion of exploration “for the purpose of discovering
if any guano deposits existed in the territory of the Republic which
* ** might furnish a new source of revenue to the treasury; * * *
Guano has been discovered from 29° 86’ to 23° 6' south latitude.”
Chile’s northern boundary was then 27°, so that evidently much
of the territory exploited was in the desert of Atacama, then Boli-
vian. The Chilean Congress, in pursuance of the Presidential
Message, enacted on October 81, 1842 a law providing that “all
the guano deposits which existed in the Province of Coquimbo,
tn the littoral of Atacama, and in the adjacent islanda, are hereby
declared national property.” Bolivia formally protested against
this assumption of Chilean sovereignty over Bolivian territory,
and thus began the controveray which culminated in the war of the
Pacific of 1879, brought Peru into the conflict and created the
question of the Pacific now at issue.

Bolivia’s protests went unheeded. Continuous incursions by
Chilean guano hunters were follewed in 18567 by the landing of a
Chilean military expedition at Mejillones, one of the principal ports
of the Atacamsa desert, and the ousting of the Bolivian authoritiea.
To Bolivia’s demands for evacuation of the territory thus occupied.
Chile set up a claim of territorial right and expressed a willing-
ness to draw up a boundary treaty, dividing the Atacama desert
between them.  Belivia, weak and mizgoverned by a succession of
military dictators, wea constrained to yield. Protracted negotia-
tions, interrupted by the war against Spain, finally resulted in the
treaty of 1866, by which the new boundary line was fixed at 24°,
Bolivia thus surrendering the territory from 27° to 24°. Chile
had claimed all the territory up to 28°. In the region between 23°
and 25° a sort of condominium was set up, each country to receive
half the proceeds of the guanc and mineral deposits and dividing
the export duties. The condominium proving unsatisfactory in
administration, a new treaty was concluded in 1874 which fixed 24°
ag the boundary between Chile and Bolivia. It also provided that
guano deposits in the zone between 23° and 24° were to be equally
divided between Bolivia and Chile. Article 4 of the treaty, which
ultimately gave rise to the dispute which led to the war of 1879,
Teads:

““The export duties to be levied on the minerals mined within
the zone mentioned in the preceding articles shall not exceed those
which are in force at the present time; and the Chilean capital,




