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THE RULE OF EX PARTE WARING.

—

CHAPTER I

THE role of £z parte Woring » which wasg laid
down by Lerd Eldon in the year 1815 has ever
since been held as an established principle in
Equity.

The cages to which it has been applied, especially
in recent timea, have been of wvery frequent
occurrence ; have arisen under varied circum-
stances ; and have sometives involved considerahle
difhiculty, .

1 have thought that it might be vseful to collect
thesa cases in chronological order, so sa to trace
the successive stages through which the rule has
passed from its earliest establishment down to the
present time.

This may be of more practical importance as,
under the recent Judicature Acts, this tule (being
one of the rules of HEqnity) may have to be ap-
plied by all the Divisions of the High Court of

Justice.®

b 19 Ves 345; = e, 2 GL & Jam, 404 ; 2 Roee, 152,
b 55 & 87 Vist, o 88, & 95, suba 11,
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2 THE XULE OF EX PARTE WARING.

The case of K parfe Waring (which is re-
ported in 19 Ves 345, and also to the same effect
in 2 GL & Jam. 404, and 2 Rose 182) was ns
follows —

Brickwood & 0o, were bankers in London, and
Bracken £ (o, manufacturers in Lancashire, were
custcmers of their Bank. Bracken & Co, by
virtue of an agreement between themeelves and
Brickwood & Cb., were in the habit of drawing
bills upon the latter, and depositing with them
other hille and secaritics for the purpose of
mecting their scceptances at maturity. Brick-
wood & Co. became bankrupts in July, 1810. At
that time they were under aceeplances in favour
of Brocken & Co. to the amount of £24,000, but
to meet those acceptances they held securities
which had been deposited for that purpose by
Bracken & Co. in the shape of short bills and title
deeds of an estate, These securities were more
than sufficient to cover the acceptances.

In August, 1810, Bracken & Co. also hecame
bankrupt. The holders of the bank’s acceptances
proved under both commissions of beankruptey
againgt both estates, and received dividends.
Afterwards they presented a petition to the Court
of Bankroptey, insisting that they were entitled
to have the produes of the securities deposited by
Bracken & Co. with Brickwood & Co. specifically
applied in discharge of their acceptances. Lord
Eldon, after disallowing the ground upon which
the billholders hased their claim, vz, that those
who bad contmcted out of the deposited securities
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to pay certain debts wera liable in Equity to the
demand of the persons to whom payment was
to be mads, proceeded as followa (p. 348):—

! #The firat consideration is, what was the nature of the
demand of Bragksn & Co., who did mot batome bankrupt
until Angust, upon Brickugod & Co., at the moment of thair
bankruptey, on the Tth July, If thess hill-holders are ta
bave payment in preference to the other ereditors, it must
be by the effect of am equity between those two houses,
rather then by sny demand directly in their own right
upon any fand in the bands of Brickwood & o With
rogard to the demamd of Bracken’s hoose, upon the Tth
of July, it is impossible to dewy that, if they had either
puid, or undertalten to pay (44} to relieve Brickwoods
hounse from thoea acceptonces, the short bills end the maort-
guge must bave been restored to them.  [4 is, on the other
band, equally clear, that they newver eould bave raised any
demand against the homse of Bréickweod in respect of
gither the cash balance, the short hills, or the mortgage,
withont bringing in the amount of those seceptamcss ; ad-
mitting, that what the house of Prichisod had of their
property i shozt bills, &e., moust ke first applied -to the
discharge of those scceptances, for the sake, not of the hill-
holders, but of the hoose of Orickuwosd ; who bad become
ligble to them ; &nd had o right to have that Liability
cleared sway before soy demand comld srise for the
Brackens, That then beimg tha equity between thesa
houseain the interval befween their respective banlrupteies
it does not gppear to ma varied by the bankruptey of the
Prockens in Angust ; supposing their assignees to have put
the estata of Brickyposd in the aama witmation as the house
they represent, if aolvent, must have doné, to entitle them-
selves to the short billa; and having regard to the demands
of all the ereditors and the bankrupts, in this eircuifous
way, I think, the billholdera must be puld, not as baving a
demand upon these funds in respect of the acceptances
they hold, bat as the estate of Bricheed & Cn, mémt ba
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4 THE BULE OF EX PARTE WARING.

cloared of the demand by their acceptances; and the
surplus, after anewering that demand, muet be made good
to Bracksn d (o

I subjein in the appendix a copy of the order
made in the cass, It will also be found in & note
to the case of Powles v, Horgreaves®
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