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PREFACE.

——

AMoNG the voluminous legal notes and papers left by Sir Samuel
Bomilly, are eight ducdecimo volumes, entitled “ Notes of Cases in
. Equity. These volumes consist of reports of cases, the number of
which is above eight hundred ; some of the cages ave reported very
shortly, others at considerable length. In addition there are references
to a ninth volume, which cannot now be found. Notwithstanding
the title, one entire volume (the fourth), and parts of others, are
compased of cases in the Courts of Common Law. The greater part
of the Notes appear to have besn made by Bir 8. Romilly himself,
and relate to cases decided between Michaelmas, 1779, and the end
of the year 1794. Bome cases are given ex relatione, and those in
the third volume are of carlier date, and seem to be copies of or
taken from other manuseripte. These Reports were liberally eontri-
buted by Sir 8. Romilly, and many are to be found verbatim in
different collections of Reports and other worke—often without
acknowledgment. In particular, nearly all the cases relating to
tithes are so to be found in Gwillim's work on Tithes. '

In comsequence of the length of time since the cases were
decided, a large number have lost much of their interest, but
many of them appeared to me to be likely to be useful to the
Profession. Some of these I have accordingly selected, and 1 have
ventured to add some comments of my own, on the general prin-
ciples of law which they illustrate. The marginal notes are, in
many cazes, taken from the indexes of subject matter made by Sir 8.
Romilly.

68, NEw Square, Lincown's Ims,
i May, 1872,
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ArEXa¥nER v, DoUGLAA (Legacies to families) v . . .":;
Bunt=OFT v, WARDEN (Restraining importation of goods) . : . 103
Beymow v, Gorrame (Fine—Nobice—Interest to maintuin suif) . - 152
BrousT v, WINTERTON (Decree—Error) . . i . . 189
BROWN v. PARRY (Dower— Elaction—Interesta fo be given up) . . B
Davies v, PREROE (Contradiction in uvll—Residuary Devise) . . » 147
TDowcasTER, COREOEATION OF v. MILBOURKE (No tagmm to westrain
making award) . . . . 108
DeirRv. W(dewmmmmﬂmmw
payment) - 145
qunxmn«.ﬂomnu(ﬂﬁrqummwhddwn} . 129
Forey v. BunseLL (Heirlooms) H i i ' . 1
anuhm{xwmmwmm} . . . 157
Fuet v. Foer (Dower barred by annuily gives af jointure) . . ]
Havnea v. M1co (Satisfaction of debis by lgacies) . . . .4
Jerrrys v. DUsAweL (Customary heir when put fo doction) . B T
JEsson 9. HoLr { Tenant for l{fe—Interest on charges) . . « 153
JomxeoN v. Ruomannson [ Dower—What acls amount fo election) v T8
Marsonam 0. Emmmnn{&:ﬂﬁmng_pm wlaumquﬂdiumw
Jor profits . . 110
BMITH v. ATTORNEY-GENERAL (mem mem—
Interest necespary fo matnioin suit) = 54
TARBANT, Exum{fmww-ug’wmhampm—dmmm
TWEDELL v. TWEDELL [ Mortgages, when borne by esstate) B . . 1a9
WarkER v. INGE (Conditional devise—Restraint of marrioge— Reovery—
Merger) . . ' . . . ' . . B

Binoe these sheets were in print, the decision in Helloway v, Webber, p, 32,
has been affirmed by the House of Lords, nom. Martells v. Holloway, 19 April,
1872,
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NOTES OF CASES.

FOLEY » BURNELL.

[1¥ DoM. PROC.]
[27th April, 1785]

&  Devise of real estate to A. for lifs, remainder to Trustees

o p.c. r, remainder to A's first and other sons in
tail male, remainder to B. for life, remainder to
Trustees to p, ¢ v, remainder fo B's first and other
sons in tale male, remainder over, and then a bequest
of plate and furniture in the house to be held and en-
Joyed by the several persons who should respectively and
successively be entitled to the use and possession of the
house in nature of heir looms, to be annezed and go
.along awith the house for ever. A. had o son who died
a few days after his birth. The plate vested absolutely
in 4.8 son as tenant in tail, and from him waes trans-
mitted to 4. his father, and in A.'s handawas liable to
an ececution al the suit of his eredifors,

For the state of the ease, see (1 B. C. C, 274).

THE pliintiils eppesiod from the decres of the- Londs
Commissioners ; and after the case had been argued in
the House of Lords (see the arguments, 4 Toml. P. C.,, 319),
Lord Chancellor Thurlow moved that the two following
questions should be proposed te the judges :—
1, Whether Edward Foley had such an interest in
the plate and furniture, mentioned in the will of
Lord Foley, as rendered it liable in his hands to
an execution at the suit of his creditors,
R



FOLEY ¥. RURNELL.

2. Whether the applicants had such an interest in
the said plate and furniture as barred such exe-
cution.

These questions were accordingly proposed to the judges,
who this day delivered their opinion.

Heats, J.—By the words of this will it appears to me
that the plate was devised to the son of Edward Foley, only
upon centingency, and that it was never intended to vest
in him till he should be in the actual receipt and enjoy-
ment of the rents and profits of the house and lands. The
plate and furniture are devised to be held and enjoyed by
the several persons who from time to time shall respec-
tively and successively be entitled to the use and possession
of the houses, &. The words use and possession have two
senses, the one technical, and the other popular. If this
be confirmed according to the popular sense, it is conelu-
sive a8 to the lessor’s intention. The infant son of Edward
Foley never was in the use and possession of the house
in succession after his father. It is chjected that, accord-
ing to this construction, the personal estate will be locked
up longer than the real, because, when the son atteined
twenty-one, & recovery of the real cstate might have been
suffered. I answer, that the different words by which the
personal and the real estate are devised, show a different
intention with respect to them in the testator, He knew
that at some time the plate must vest absolutely in some
person, and he was desirous to postpone that time as long
as he could ; but the real estate might, by possibility, con-
tinue for ever in that course which he had limited. If a
recovery had been suffered, the separation of the real and
personal estate would not have proceeded from the effect
of the devise, but from the collateral act of the partica
Tt is said that the testator intended to limit s perpetuity
of his personal estate, and that that intention, being con-
trary to law, could not take effect. I answer, it shall be
efféctuated ss far as the law will permit, and that the
absolute property shall not vest in any one, till a son of
Edward Foley is in the actual possession and enjoyment
of the estate. I am of opinion that the sheriff could not




FOLEY v BURNELL.

take the plate in execution, for, where a man has only a
limited property in personal estate, it cannot be taken in
execution at the snit of his creditors ;: Dalt. Sheriff, 127.

Eyre, B.—If this were only a devise of the plate to the
successive possessors of the house, without reference to the
title under which they would come into possession of the
houses, I should think that the absolute property would
not vest till some person waa actually in possession of the
houses ; but this is not the case; the testator meant to
limit the same estate and interest in the furniture and
plate sz he had before limited in the honse. The words
have an obvious reference to the former limitation of the
real estate, and should receive the same construction as if
the limitation of the real estate had been in terms appliad
to the plate and furniture. Ii is true that the testator
devises only the enjoyment of the plate ; but that furnishes
no objection, because a devise of the enjoyment of per-
sonalty for ever would give the absolute property; and
thig is an enjoyment of the property for ever, though par-
celled out in different limitations. I don’t think the tes-
tator used the words “use and possession,” as applied to
any particular time, or any other particular event. He
certainly meant that the bequest should take effect imme-
diately ; for he meant that there should be an immediats
possession of the house. The words taken with the con-
text are sufficiently apt to describe the persons to take
the plate to be the same as were to have the real estate;
and though a lawyer might know that these words would
give & tenant in tail an absolute property in the plate
before he came into the possession of the houss, yet the
testator probably was not aware of it. Supposing, then,
that this devise is to be construed with reference to the
limitations of the real estate, a8 no remainder can be
limited of Personal property after an estate tail, I think
that this plate, upon the birth of the son of Edward Foley,
became his property, subject to the preceding uses which
had been limited of it.

Tt has been argued that though the interest in the housa
vested in Edward Foley for life, with remainder to his son
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